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Late Edition
Today, sunshine giving way to
clouds, cool, high 60. Tonight, over-
cast, a passing shower, chilly, low
47. Tomorrow, cloudy, a little rain,
high 60. Weather map, Page C8.
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By DAVID E. SANGER

WASHINGTON — Mitt Rom-
ney is intensifying his efforts to
draw a sharp contrast with Presi-
dent Obama on national security
in the presidential campaign’s
closing stages, portraying Mr.
Obama as having mishandled the
tumult in the Arab world and
having left the nation exposed to
a terrorist attack in Libya.

In a speech on Monday at the
Virginia Military Institute, Mr.
Romney will declare that “hope
is not a strategy” for dealing with
the rise of Islamist governments
in the Middle East or an Iran rac-
ing toward the capability to build
a nuclear weapon, according to
excerpts released by his cam-
paign.

The essence of Mr. Romney’s
argument is that he would take
the United States back to an ear-
lier era, one that would result, as
his young foreign policy director,
Alex Wong, told reporters on
Sunday, in “the restoration of a
strategy that served us well for
70 years.”

But beyond his critique of Mr.
Obama as failing to project Amer-
ican strength abroad, Mr. Rom-
ney has yet to fill in many of the
details of how he would conduct
policy toward the rest of the
world, or to resolve deep ideolog-
ical rifts within the Republican
Party and his own foreign policy
team. It is a disparate and po-
litely fractious team of advisers
that includes warring tribes of
neoconservatives, traditional
strong-defense conservatives
and a band of self-described “re-
alists” who believe there are lim-
its to the degree the United
States can impose its will. 

Each group is vying to shape
Mr. Romney’s views, usually
through policy papers that many
of the advisers wonder if he is
reading. Indeed, in a campaign
that has been so intensely fo-
cused on economic issues, some
of these advisers, in interviews
over the past two weeks in which
most insisted on anonymity, say
they have engaged with him so 
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By RACHEL DONADIO

REGGIO CALABRIA, Italy —
Italy’s A3 highway, begun in the
1960s and still not finished, starts
outside Naples in the ancient hill
town of Salerno and ends, rather
unceremoniously, 300 miles far-
ther south as a local street in
downtown Reggio Calabria.

Along the way, it frequently
narrows to two lanes, with an ob-
stacle course of construction
sites that have lingered for dec-
ades. Perilous, two-lane bridges
span mountain ravines high
above the sea, while unlit tunnels
leak in the rain — and occasional-
ly drop concrete and other build-
ing materials onto passing cars.

Nothing embodies the failures
of the Italian state more neatly
than the highway from Salerno to
Reggio Calabria. Critics see it as
the rotten fruit of a jobs-for-votes
culture that, nurtured by the or-
ganized crime that is endemic in
southern Italy, has systematical-
ly defrauded the state while fail-
ing its citizens, leaving Calabria
geographically and economically
isolated. 

The highway is also a symbol
of what some Northern European
countries say they fear the most
about the euro zone: its develop-
ment into a welfare system in
which they are expected to sup-
port a sluggish Southern Europe,
where grants and subsidies too
often vanish in graft that the gov-
ernments appear unable — or un-
willing — to prevent. And it helps
illustrate how the financing has
yielded relatively little of the pro-
ductive investment that might
now be helping Southern Europe
as it tries to climb out of an eco-
nomic ditch. 

In Italy, misuse of European
money “did tremendous damage
because the funds were used bad-
ly and, as some magistrates say,
they also fed organized crime,”
said Sergio Rizzo, a co-author of
best-selling books about political
corruption. “The southern re-
gions don’t have the capacity to
plan, and they fund projects with-
out results. That’s the problem.” 

As the debate in Europe shifts
toward growth, European offi-
cials cite an ever more urgent
need for accountability. “The
more that E.U. funds are meant
as a kind of medicine cure for
growth, as an exit strategy for
dealing with the economic crisis,”
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President Hugo Chávez, who faced down his strongest challenge in over a decade, celebrated Sunday night in Caracas. Page A9.
In Venezuela, a New Term for Chávez 

By CHARLES DUHIGG 
and STEVE LOHR

When Apple announced last
year that all iPhones would come
with a voice-activated assistant
named Siri, capable of answering
spoken questions, Michael Phil-
lips’s heart sank.

For three decades, Mr. Phillips
had focused on writing software
to allow computers to understand
human speech. In 2006, he had
co-founded a voice recognition
company, and eventually execu-
tives at Apple, Google and else-
where proposed partnerships.
Mr. Phillips’s technology was
even integrated into Siri itself be-

fore the digital assistant was ab-
sorbed into the iPhone.

But in 2008, Mr. Phillips’s com-
pany, Vlingo, had been contacted
by a much larger voice recogni-
tion firm called Nuance. “I have
patents that can prevent you
from practicing in this market,”
Nuance’s chief executive, Paul
Ricci, told Mr. Phillips, according
to executives involved in that
conversation. 

Mr. Ricci issued an ultimatum:

Mr. Phillips could sell his firm to
Mr. Ricci or be sued for patent in-
fringements. When Mr. Phillips
refused to sell, Mr. Ricci’s compa-
ny filed the first of six lawsuits. 

Soon after, Apple and Google
stopped returning phone calls.
The company behind Siri
switched its partnership from Mr.
Phillips to Mr. Ricci’s firm. And
the millions of dollars Mr. Phillips
had set aside for research and de-
velopment were redirected to
lawyers and court fees.

When the first lawsuit went to
trial last year, Mr. Phillips won.
In the companies’ only court-
room face-off, a jury ruled that
Mr. Phillips had not infringed on
a broad voice recognition patent
owned by Mr. Ricci’s company. 

But it was too late. The suit had
cost $3 million, and the financial
damage was done. In December,
Mr. Phillips agreed to sell his
company to Mr. Ricci. “We were
on the brink of changing the
world before we got stuck in this
legal muck,” Mr. Phillips said.

Mr. Phillips and Vlingo are
among the thousands of execu-
tives and companies caught in a
software patent system that fed-
eral judges, economists, policy
makers and technology execu-
tives say is so flawed that it often
stymies innovation. 

Alongside the impressive tech-
nological advances of the last twoJ. EMILIO FLORES FOR THE NEW YORK TIMES

A display of giant iPhones at the Los Angeles County Fair. 
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The Patent, Used as a Sword
Tech Giants’ Legal Warfare Takes Toll on Innovation

By PETER BAKER
and TRIP GABRIEL

WASHINGTON — President
Obama’s campaign is working fe-
verishly to restore its momentum
after a lackluster debate per-
formance last week, an effort that
began with a conference call 10
minutes before the debate even
ended and led to new advertise-
ments, a rewritten stump speech,
a carefully timed leak and a re-
versal of months-old strategy.

Perhaps most important as the
president’s team struggles to put
his campaign back on track is a
renewed effort to win the three
remaining debates, starting with
Thursday’s face-off between Vice
President Joseph R. Biden Jr. and
Representative Paul D. Ryan. Mr.
Biden moved into a Delaware ho-
tel on Sunday for three days of
debate camp.

Under the tutelage of David
Axelrod, the president’s chief
strategist who is personally over-
seeing the preparations, Mr. Bi-
den will be counseled on how to
avoid Mr. Obama’s mistakes and
even correct them with a more
aggressive prosecution of the Re-
publican ticket. Mr. Axelrod’s in-
volvement highlights the stakes
the Obama campaign places on
the debate, and Mr. Biden has
been reading “Young Guns,” the 
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Some donors in the technology
industry, which has favored Pres-
ident Obama, are opening their
wallets to Mitt Romney. Page B1.

A Tech Welcome for G.O.P.

By MOSI SECRET

One after another, nearly 150
white firefighters approached a
lectern facing a federal judge
and, voices sometimes trembling

with anger, de-
cried what they
called a perver-
sion of justice.
Years of hard
work to make it
into the ranks
of the depart-
ment were be-
ing tossed

aside to make way for unqualified
minority candidates, they said,
all in a questionable effort to end
discrimination.

The target of their wrath sat si-
lently before them: Judge Nicho-
las G. Garaufis of Federal District
Court in Brooklyn, whose expan-

sive rulings have forced the New
York Fire Department — “a stub-
born bastion of white male privi-
lege,” in his words — to overhaul
its practices to hire more minor-
ity candidates.

One fireman, Sean Fitzgerald,
bluntly accused the judge of play-
ing a “social experiment” and
questioned whether he was driv-
en by “socioeconomic problems,
personal ambition or inner guilt.” 

The remarkable demonstration
of opposition, which played out
over four days in federal court
last week, underscored the de-
gree to which Judge Garaufis has
emerged as the most prominent
and provocative figure in New
York City’s most contentious in-
tegration battle in decades. Crit-
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By BILL CARTER

All last week, Lorne Michaels,
the creator and longtime execu-
tive producer of “Saturday Night
Live” was working the phone try-
ing to nail down a visit to the
show from either of this year’s
presidential candidates. By late
Friday, it looked like it wouldn’t
happen, at least for this last
week. 

But Mr. Michaels still needed
star power. So he put in a call to
Big Bird.

Mitt Romney had mentioned
the Sesame Street character
while discussing his planned cuts
to financing for PBS on Wednes-
day, so Mr. Michaels had his writ-
ers create a Big Bird segment for
the show’s “Weekend Update.”
But executives at the Children’s
Television Workshop were reluc-
tant to have their beloved charac-
ter in anything that could be con-
strued as political commentary. 

After Mr. Michaels made a per-
sonal appeal to some friends at
the company and let them look at
the script, they signed on Friday
night. Caroll Spinney, the only ac-
tor to play Big Bird since 1969,
was told to get his eight-foot yel-
low-feathered costume ready.

“There’s always all this swirl,”
Mr. Michaels said, describing the
build-up to the show, “and then
you’re fighting to get Big Bird on
the phone.”

Political season is high-anxiety
season for “SNL,” which even in
the age of Jon Stewart and Ste-
phen Colbert is known for its de-
finitive parodies of political de-
bates. That includes Phil Hart-
man as Bill Clinton promoting his
record in Arkansas (“Just this
year we passed Mississippi to be-
come 41st in the prevention of
rickets”), Dana Carvey as both
George H. W. Bush and Ross Pe-
rot, and a 2000 debate between a
pedantic Al Gore and an addled
George W. Bush, in which each

offered one-word summaries of
their campaigns, “lockbox” and
“strategery.”

Mr. Michaels and NBC, usually
protective about the process of
putting together “SNL,” allowed

access to the show’s writers,
stars and rehearsals this week as
they prepared their debate
sketch. Pointing to the more than
70 million people who watched 
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He’s no President Obama. He’s no Mitt Romney. But this bird
was big enough to serve as a stand-in on “Weekend Update.”
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The S.E.C., in danger of falling behind,
has turned to a high-frequency trading
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ily with a reality show on A&E. PAGE C1
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Duck Callers Lure Viewers

Russell Mar-
tin, right,
broke a 2-2 tie
with a home
run in the
ninth, spark-
ing the Yan-
kees to a 7-2
win over the
Baltimore Ori-
oles in Game 1
of their Ameri-
can League di-
vision series. Detroit beat Oakland, 5-4,
for a two-games-to-none lead, and
Washington began its series with a 3-2
victory in St. Louis. PAGES D1-3
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Yankees Open With a Victory

Mr. Thien was a Vietnamese dissident
who did not let a lack of writing tools
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With the rise in military suicides, the
Pentagon is examining new policies re-
garding personal weapons. PAGE A13 
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A Military Focus on Gun Policy
Wendy Long and Kirsten Gillibrand, op-
ponents in the New York Senate race,
have something in common. PAGE A17
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Views Forged at Dartmouth

Behind by 14 early, the Giants beat
Cleveland, 41-27, and vaulted into a tie
for first in the N.F.C. East. PAGE D1
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As 3-D printers evolve and become
cheaper, people will be able to make
plastic firearms in their homes. Disrup-
tions, Nick Bilton. PAGE B1
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When Apple announced last year that 
all iPhones would come with a voice-
activated assistant named Siri, ca-

pable of answering spoken questions, Michael 
Phillips’s heart sank.

For three decades, Mr. Phillips had focused 
on writing software to allow computers to un-

derstand human 
speech. In 2006, 
he had co-found-
ed a voice recog-
nition company, 
and eventually 

executives at Apple, Google and elsewhere pro-
posed partnerships. Mr. Phillips’s technology 
was even integrated into Siri itself before the 
digital assistant was absorbed into the iPhone.

But in 2008, Mr. Phillips’s company, Vlingo, 
had been contacted by a much larger voice rec-
ognition firm called Nuance. “I have patents 
that can prevent you from practicing in this 

market,” Nuance’s chief executive, Paul Ricci, 
told Mr. Phillips, according to executives in-
volved in that conversation.

Mr. Ricci issued an ultimatum: Mr. Phil-
lips could sell his firm to Mr. Ricci or be sued 
for patent infringements. When Mr. Phillips re-
fused to sell, Mr. Ricci’s company filed the first 
of six lawsuits.

Soon after, Apple and Google stopped re-
turning phone calls. The company behind Siri 
switched its partnership from Mr. Phillips to 
Mr. Ricci’s firm. And the millions of dollars Mr. 
Phillips had set aside for research and develop-
ment were redirected to lawyers and court fees.

When the first lawsuit went to trial last 
year, Mr. Phillips won. In the companies’ only 
courtroom face-off, a jury ruled that Mr. Phillips 
had not infringed on a broad voice recognition 
patent owned by Mr. Ricci’s company.

But it was too late. The suit had cost $3 mil-
lion, and the financial damage was done. In De-
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By DAVID E. SANGER

WASHINGTON — Mitt Rom-
ney is intensifying his efforts to
draw a sharp contrast with Presi-
dent Obama on national security
in the presidential campaign’s
closing stages, portraying Mr.
Obama as having mishandled the
tumult in the Arab world and
having left the nation exposed to
a terrorist attack in Libya.

In a speech on Monday at the
Virginia Military Institute, Mr.
Romney will declare that “hope
is not a strategy” for dealing with
the rise of Islamist governments
in the Middle East or an Iran rac-
ing toward the capability to build
a nuclear weapon, according to
excerpts released by his cam-
paign.

The essence of Mr. Romney’s
argument is that he would take
the United States back to an ear-
lier era, one that would result, as
his young foreign policy director,
Alex Wong, told reporters on
Sunday, in “the restoration of a
strategy that served us well for
70 years.”

But beyond his critique of Mr.
Obama as failing to project Amer-
ican strength abroad, Mr. Rom-
ney has yet to fill in many of the
details of how he would conduct
policy toward the rest of the
world, or to resolve deep ideolog-
ical rifts within the Republican
Party and his own foreign policy
team. It is a disparate and po-
litely fractious team of advisers
that includes warring tribes of
neoconservatives, traditional
strong-defense conservatives
and a band of self-described “re-
alists” who believe there are lim-
its to the degree the United
States can impose its will. 

Each group is vying to shape
Mr. Romney’s views, usually
through policy papers that many
of the advisers wonder if he is
reading. Indeed, in a campaign
that has been so intensely fo-
cused on economic issues, some
of these advisers, in interviews
over the past two weeks in which
most insisted on anonymity, say
they have engaged with him so 
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By RACHEL DONADIO

REGGIO CALABRIA, Italy —
Italy’s A3 highway, begun in the
1960s and still not finished, starts
outside Naples in the ancient hill
town of Salerno and ends, rather
unceremoniously, 300 miles far-
ther south as a local street in
downtown Reggio Calabria.

Along the way, it frequently
narrows to two lanes, with an ob-
stacle course of construction
sites that have lingered for dec-
ades. Perilous, two-lane bridges
span mountain ravines high
above the sea, while unlit tunnels
leak in the rain — and occasional-
ly drop concrete and other build-
ing materials onto passing cars.

Nothing embodies the failures
of the Italian state more neatly
than the highway from Salerno to
Reggio Calabria. Critics see it as
the rotten fruit of a jobs-for-votes
culture that, nurtured by the or-
ganized crime that is endemic in
southern Italy, has systematical-
ly defrauded the state while fail-
ing its citizens, leaving Calabria
geographically and economically
isolated. 

The highway is also a symbol
of what some Northern European
countries say they fear the most
about the euro zone: its develop-
ment into a welfare system in
which they are expected to sup-
port a sluggish Southern Europe,
where grants and subsidies too
often vanish in graft that the gov-
ernments appear unable — or un-
willing — to prevent. And it helps
illustrate how the financing has
yielded relatively little of the pro-
ductive investment that might
now be helping Southern Europe
as it tries to climb out of an eco-
nomic ditch. 

In Italy, misuse of European
money “did tremendous damage
because the funds were used bad-
ly and, as some magistrates say,
they also fed organized crime,”
said Sergio Rizzo, a co-author of
best-selling books about political
corruption. “The southern re-
gions don’t have the capacity to
plan, and they fund projects with-
out results. That’s the problem.” 

As the debate in Europe shifts
toward growth, European offi-
cials cite an ever more urgent
need for accountability. “The
more that E.U. funds are meant
as a kind of medicine cure for
growth, as an exit strategy for
dealing with the economic crisis,”
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President Hugo Chávez, who faced down his strongest challenge in over a decade, celebrated Sunday night in Caracas. Page A9.
In Venezuela, a New Term for Chávez 

By CHARLES DUHIGG 
and STEVE LOHR

When Apple announced last
year that all iPhones would come
with a voice-activated assistant
named Siri, capable of answering
spoken questions, Michael Phil-
lips’s heart sank.

For three decades, Mr. Phillips
had focused on writing software
to allow computers to understand
human speech. In 2006, he had
co-founded a voice recognition
company, and eventually execu-
tives at Apple, Google and else-
where proposed partnerships.
Mr. Phillips’s technology was
even integrated into Siri itself be-

fore the digital assistant was ab-
sorbed into the iPhone.

But in 2008, Mr. Phillips’s com-
pany, Vlingo, had been contacted
by a much larger voice recogni-
tion firm called Nuance. “I have
patents that can prevent you
from practicing in this market,”
Nuance’s chief executive, Paul
Ricci, told Mr. Phillips, according
to executives involved in that
conversation. 

Mr. Ricci issued an ultimatum:

Mr. Phillips could sell his firm to
Mr. Ricci or be sued for patent in-
fringements. When Mr. Phillips
refused to sell, Mr. Ricci’s compa-
ny filed the first of six lawsuits. 

Soon after, Apple and Google
stopped returning phone calls.
The company behind Siri
switched its partnership from Mr.
Phillips to Mr. Ricci’s firm. And
the millions of dollars Mr. Phillips
had set aside for research and de-
velopment were redirected to
lawyers and court fees.

When the first lawsuit went to
trial last year, Mr. Phillips won.
In the companies’ only court-
room face-off, a jury ruled that
Mr. Phillips had not infringed on
a broad voice recognition patent
owned by Mr. Ricci’s company. 

But it was too late. The suit had
cost $3 million, and the financial
damage was done. In December,
Mr. Phillips agreed to sell his
company to Mr. Ricci. “We were
on the brink of changing the
world before we got stuck in this
legal muck,” Mr. Phillips said.

Mr. Phillips and Vlingo are
among the thousands of execu-
tives and companies caught in a
software patent system that fed-
eral judges, economists, policy
makers and technology execu-
tives say is so flawed that it often
stymies innovation. 

Alongside the impressive tech-
nological advances of the last twoJ. EMILIO FLORES FOR THE NEW YORK TIMES

A display of giant iPhones at the Los Angeles County Fair. 
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The Patent, Used as a Sword
Tech Giants’ Legal Warfare Takes Toll on Innovation

By PETER BAKER
and TRIP GABRIEL

WASHINGTON — President
Obama’s campaign is working fe-
verishly to restore its momentum
after a lackluster debate per-
formance last week, an effort that
began with a conference call 10
minutes before the debate even
ended and led to new advertise-
ments, a rewritten stump speech,
a carefully timed leak and a re-
versal of months-old strategy.

Perhaps most important as the
president’s team struggles to put
his campaign back on track is a
renewed effort to win the three
remaining debates, starting with
Thursday’s face-off between Vice
President Joseph R. Biden Jr. and
Representative Paul D. Ryan. Mr.
Biden moved into a Delaware ho-
tel on Sunday for three days of
debate camp.

Under the tutelage of David
Axelrod, the president’s chief
strategist who is personally over-
seeing the preparations, Mr. Bi-
den will be counseled on how to
avoid Mr. Obama’s mistakes and
even correct them with a more
aggressive prosecution of the Re-
publican ticket. Mr. Axelrod’s in-
volvement highlights the stakes
the Obama campaign places on
the debate, and Mr. Biden has
been reading “Young Guns,” the 
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Some donors in the technology
industry, which has favored Pres-
ident Obama, are opening their
wallets to Mitt Romney. Page B1.
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By MOSI SECRET

One after another, nearly 150
white firefighters approached a
lectern facing a federal judge
and, voices sometimes trembling

with anger, de-
cried what they
called a perver-
sion of justice.
Years of hard
work to make it
into the ranks
of the depart-
ment were be-
ing tossed

aside to make way for unqualified
minority candidates, they said,
all in a questionable effort to end
discrimination.

The target of their wrath sat si-
lently before them: Judge Nicho-
las G. Garaufis of Federal District
Court in Brooklyn, whose expan-

sive rulings have forced the New
York Fire Department — “a stub-
born bastion of white male privi-
lege,” in his words — to overhaul
its practices to hire more minor-
ity candidates.

One fireman, Sean Fitzgerald,
bluntly accused the judge of play-
ing a “social experiment” and
questioned whether he was driv-
en by “socioeconomic problems,
personal ambition or inner guilt.” 

The remarkable demonstration
of opposition, which played out
over four days in federal court
last week, underscored the de-
gree to which Judge Garaufis has
emerged as the most prominent
and provocative figure in New
York City’s most contentious in-
tegration battle in decades. Crit-

Race, Firefighting, and a Judge
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By BILL CARTER

All last week, Lorne Michaels,
the creator and longtime execu-
tive producer of “Saturday Night
Live” was working the phone try-
ing to nail down a visit to the
show from either of this year’s
presidential candidates. By late
Friday, it looked like it wouldn’t
happen, at least for this last
week. 

But Mr. Michaels still needed
star power. So he put in a call to
Big Bird.

Mitt Romney had mentioned
the Sesame Street character
while discussing his planned cuts
to financing for PBS on Wednes-
day, so Mr. Michaels had his writ-
ers create a Big Bird segment for
the show’s “Weekend Update.”
But executives at the Children’s
Television Workshop were reluc-
tant to have their beloved charac-
ter in anything that could be con-
strued as political commentary. 

After Mr. Michaels made a per-
sonal appeal to some friends at
the company and let them look at
the script, they signed on Friday
night. Caroll Spinney, the only ac-
tor to play Big Bird since 1969,
was told to get his eight-foot yel-
low-feathered costume ready.

“There’s always all this swirl,”
Mr. Michaels said, describing the
build-up to the show, “and then
you’re fighting to get Big Bird on
the phone.”

Political season is high-anxiety
season for “SNL,” which even in
the age of Jon Stewart and Ste-
phen Colbert is known for its de-
finitive parodies of political de-
bates. That includes Phil Hart-
man as Bill Clinton promoting his
record in Arkansas (“Just this
year we passed Mississippi to be-
come 41st in the prevention of
rickets”), Dana Carvey as both
George H. W. Bush and Ross Pe-
rot, and a 2000 debate between a
pedantic Al Gore and an addled
George W. Bush, in which each

offered one-word summaries of
their campaigns, “lockbox” and
“strategery.”

Mr. Michaels and NBC, usually
protective about the process of
putting together “SNL,” allowed

access to the show’s writers,
stars and rehearsals this week as
they prepared their debate
sketch. Pointing to the more than
70 million people who watched 
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He’s no President Obama. He’s no Mitt Romney. But this bird
was big enough to serve as a stand-in on “Weekend Update.”
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Carwash Bonanza in Phoenix
The S.E.C., in danger of falling behind,
has turned to a high-frequency trading
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ily with a reality show on A&E. PAGE C1
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Duck Callers Lure Viewers

Russell Mar-
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run in the
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win over the
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oles in Game 1
of their Ameri-
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for a two-games-to-none lead, and
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As 3-D printers evolve and become
cheaper, people will be able to make
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Today, sunshine giving way to
clouds, cool, high 60. Tonight, over-
cast, a passing shower, chilly, low
47. Tomorrow, cloudy, a little rain,
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By DAVID E. SANGER

WASHINGTON — Mitt Rom-
ney is intensifying his efforts to
draw a sharp contrast with Presi-
dent Obama on national security
in the presidential campaign’s
closing stages, portraying Mr.
Obama as having mishandled the
tumult in the Arab world and
having left the nation exposed to
a terrorist attack in Libya.

In a speech on Monday at the
Virginia Military Institute, Mr.
Romney will declare that “hope
is not a strategy” for dealing with
the rise of Islamist governments
in the Middle East or an Iran rac-
ing toward the capability to build
a nuclear weapon, according to
excerpts released by his cam-
paign.

The essence of Mr. Romney’s
argument is that he would take
the United States back to an ear-
lier era, one that would result, as
his young foreign policy director,
Alex Wong, told reporters on
Sunday, in “the restoration of a
strategy that served us well for
70 years.”

But beyond his critique of Mr.
Obama as failing to project Amer-
ican strength abroad, Mr. Rom-
ney has yet to fill in many of the
details of how he would conduct
policy toward the rest of the
world, or to resolve deep ideolog-
ical rifts within the Republican
Party and his own foreign policy
team. It is a disparate and po-
litely fractious team of advisers
that includes warring tribes of
neoconservatives, traditional
strong-defense conservatives
and a band of self-described “re-
alists” who believe there are lim-
its to the degree the United
States can impose its will. 

Each group is vying to shape
Mr. Romney’s views, usually
through policy papers that many
of the advisers wonder if he is
reading. Indeed, in a campaign
that has been so intensely fo-
cused on economic issues, some
of these advisers, in interviews
over the past two weeks in which
most insisted on anonymity, say
they have engaged with him so 
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By RACHEL DONADIO

REGGIO CALABRIA, Italy —
Italy’s A3 highway, begun in the
1960s and still not finished, starts
outside Naples in the ancient hill
town of Salerno and ends, rather
unceremoniously, 300 miles far-
ther south as a local street in
downtown Reggio Calabria.

Along the way, it frequently
narrows to two lanes, with an ob-
stacle course of construction
sites that have lingered for dec-
ades. Perilous, two-lane bridges
span mountain ravines high
above the sea, while unlit tunnels
leak in the rain — and occasional-
ly drop concrete and other build-
ing materials onto passing cars.

Nothing embodies the failures
of the Italian state more neatly
than the highway from Salerno to
Reggio Calabria. Critics see it as
the rotten fruit of a jobs-for-votes
culture that, nurtured by the or-
ganized crime that is endemic in
southern Italy, has systematical-
ly defrauded the state while fail-
ing its citizens, leaving Calabria
geographically and economically
isolated. 

The highway is also a symbol
of what some Northern European
countries say they fear the most
about the euro zone: its develop-
ment into a welfare system in
which they are expected to sup-
port a sluggish Southern Europe,
where grants and subsidies too
often vanish in graft that the gov-
ernments appear unable — or un-
willing — to prevent. And it helps
illustrate how the financing has
yielded relatively little of the pro-
ductive investment that might
now be helping Southern Europe
as it tries to climb out of an eco-
nomic ditch. 

In Italy, misuse of European
money “did tremendous damage
because the funds were used bad-
ly and, as some magistrates say,
they also fed organized crime,”
said Sergio Rizzo, a co-author of
best-selling books about political
corruption. “The southern re-
gions don’t have the capacity to
plan, and they fund projects with-
out results. That’s the problem.” 

As the debate in Europe shifts
toward growth, European offi-
cials cite an ever more urgent
need for accountability. “The
more that E.U. funds are meant
as a kind of medicine cure for
growth, as an exit strategy for
dealing with the economic crisis,”

CORRUPTION SEEN 
AS STEADY DRAIN
ON ITALY’S SOUTH

EUROPEANS CONCERNED

Road Project, Begun in
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President Hugo Chávez, who faced down his strongest challenge in over a decade, celebrated Sunday night in Caracas. Page A9.
In Venezuela, a New Term for Chávez 

By CHARLES DUHIGG 
and STEVE LOHR

When Apple announced last
year that all iPhones would come
with a voice-activated assistant
named Siri, capable of answering
spoken questions, Michael Phil-
lips’s heart sank.

For three decades, Mr. Phillips
had focused on writing software
to allow computers to understand
human speech. In 2006, he had
co-founded a voice recognition
company, and eventually execu-
tives at Apple, Google and else-
where proposed partnerships.
Mr. Phillips’s technology was
even integrated into Siri itself be-

fore the digital assistant was ab-
sorbed into the iPhone.

But in 2008, Mr. Phillips’s com-
pany, Vlingo, had been contacted
by a much larger voice recogni-
tion firm called Nuance. “I have
patents that can prevent you
from practicing in this market,”
Nuance’s chief executive, Paul
Ricci, told Mr. Phillips, according
to executives involved in that
conversation. 

Mr. Ricci issued an ultimatum:

Mr. Phillips could sell his firm to
Mr. Ricci or be sued for patent in-
fringements. When Mr. Phillips
refused to sell, Mr. Ricci’s compa-
ny filed the first of six lawsuits. 

Soon after, Apple and Google
stopped returning phone calls.
The company behind Siri
switched its partnership from Mr.
Phillips to Mr. Ricci’s firm. And
the millions of dollars Mr. Phillips
had set aside for research and de-
velopment were redirected to
lawyers and court fees.

When the first lawsuit went to
trial last year, Mr. Phillips won.
In the companies’ only court-
room face-off, a jury ruled that
Mr. Phillips had not infringed on
a broad voice recognition patent
owned by Mr. Ricci’s company. 

But it was too late. The suit had
cost $3 million, and the financial
damage was done. In December,
Mr. Phillips agreed to sell his
company to Mr. Ricci. “We were
on the brink of changing the
world before we got stuck in this
legal muck,” Mr. Phillips said.

Mr. Phillips and Vlingo are
among the thousands of execu-
tives and companies caught in a
software patent system that fed-
eral judges, economists, policy
makers and technology execu-
tives say is so flawed that it often
stymies innovation. 

Alongside the impressive tech-
nological advances of the last twoJ. EMILIO FLORES FOR THE NEW YORK TIMES

A display of giant iPhones at the Los Angeles County Fair. 
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The Patent, Used as a Sword
Tech Giants’ Legal Warfare Takes Toll on Innovation

By PETER BAKER
and TRIP GABRIEL

WASHINGTON — President
Obama’s campaign is working fe-
verishly to restore its momentum
after a lackluster debate per-
formance last week, an effort that
began with a conference call 10
minutes before the debate even
ended and led to new advertise-
ments, a rewritten stump speech,
a carefully timed leak and a re-
versal of months-old strategy.

Perhaps most important as the
president’s team struggles to put
his campaign back on track is a
renewed effort to win the three
remaining debates, starting with
Thursday’s face-off between Vice
President Joseph R. Biden Jr. and
Representative Paul D. Ryan. Mr.
Biden moved into a Delaware ho-
tel on Sunday for three days of
debate camp.

Under the tutelage of David
Axelrod, the president’s chief
strategist who is personally over-
seeing the preparations, Mr. Bi-
den will be counseled on how to
avoid Mr. Obama’s mistakes and
even correct them with a more
aggressive prosecution of the Re-
publican ticket. Mr. Axelrod’s in-
volvement highlights the stakes
the Obama campaign places on
the debate, and Mr. Biden has
been reading “Young Guns,” the 

Biden Up Next,
Obama’s Aides
Plot Comeback

Continued on Page A12

Some donors in the technology
industry, which has favored Pres-
ident Obama, are opening their
wallets to Mitt Romney. Page B1.

A Tech Welcome for G.O.P.

By MOSI SECRET

One after another, nearly 150
white firefighters approached a
lectern facing a federal judge
and, voices sometimes trembling

with anger, de-
cried what they
called a perver-
sion of justice.
Years of hard
work to make it
into the ranks
of the depart-
ment were be-
ing tossed

aside to make way for unqualified
minority candidates, they said,
all in a questionable effort to end
discrimination.

The target of their wrath sat si-
lently before them: Judge Nicho-
las G. Garaufis of Federal District
Court in Brooklyn, whose expan-

sive rulings have forced the New
York Fire Department — “a stub-
born bastion of white male privi-
lege,” in his words — to overhaul
its practices to hire more minor-
ity candidates.

One fireman, Sean Fitzgerald,
bluntly accused the judge of play-
ing a “social experiment” and
questioned whether he was driv-
en by “socioeconomic problems,
personal ambition or inner guilt.” 

The remarkable demonstration
of opposition, which played out
over four days in federal court
last week, underscored the de-
gree to which Judge Garaufis has
emerged as the most prominent
and provocative figure in New
York City’s most contentious in-
tegration battle in decades. Crit-

Race, Firefighting, and a Judge
At Home in the Raging Storm

Continued on Page A21

By BILL CARTER

All last week, Lorne Michaels,
the creator and longtime execu-
tive producer of “Saturday Night
Live” was working the phone try-
ing to nail down a visit to the
show from either of this year’s
presidential candidates. By late
Friday, it looked like it wouldn’t
happen, at least for this last
week. 

But Mr. Michaels still needed
star power. So he put in a call to
Big Bird.

Mitt Romney had mentioned
the Sesame Street character
while discussing his planned cuts
to financing for PBS on Wednes-
day, so Mr. Michaels had his writ-
ers create a Big Bird segment for
the show’s “Weekend Update.”
But executives at the Children’s
Television Workshop were reluc-
tant to have their beloved charac-
ter in anything that could be con-
strued as political commentary. 

After Mr. Michaels made a per-
sonal appeal to some friends at
the company and let them look at
the script, they signed on Friday
night. Caroll Spinney, the only ac-
tor to play Big Bird since 1969,
was told to get his eight-foot yel-
low-feathered costume ready.

“There’s always all this swirl,”
Mr. Michaels said, describing the
build-up to the show, “and then
you’re fighting to get Big Bird on
the phone.”

Political season is high-anxiety
season for “SNL,” which even in
the age of Jon Stewart and Ste-
phen Colbert is known for its de-
finitive parodies of political de-
bates. That includes Phil Hart-
man as Bill Clinton promoting his
record in Arkansas (“Just this
year we passed Mississippi to be-
come 41st in the prevention of
rickets”), Dana Carvey as both
George H. W. Bush and Ross Pe-
rot, and a 2000 debate between a
pedantic Al Gore and an addled
George W. Bush, in which each

offered one-word summaries of
their campaigns, “lockbox” and
“strategery.”

Mr. Michaels and NBC, usually
protective about the process of
putting together “SNL,” allowed

access to the show’s writers,
stars and rehearsals this week as
they prepared their debate
sketch. Pointing to the more than
70 million people who watched 

Spinning Gaffes Into Gags: Live From New York, It’s Debate Night 
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He’s no President Obama. He’s no Mitt Romney. But this bird
was big enough to serve as a stand-in on “Weekend Update.”
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By DAVID E. SANGER

WASHINGTON — Mitt Rom-
ney is intensifying his efforts to
draw a sharp contrast with Presi-
dent Obama on national security
in the presidential campaign’s
closing stages, portraying Mr.
Obama as having mishandled the
tumult in the Arab world and
having left the nation exposed to
a terrorist attack in Libya.

In a speech on Monday at the
Virginia Military Institute, Mr.
Romney will declare that “hope
is not a strategy” for dealing with
the rise of Islamist governments
in the Middle East or an Iran rac-
ing toward the capability to build
a nuclear weapon, according to
excerpts released by his cam-
paign.

The essence of Mr. Romney’s
argument is that he would take
the United States back to an ear-
lier era, one that would result, as
his young foreign policy director,
Alex Wong, told reporters on
Sunday, in “the restoration of a
strategy that served us well for
70 years.”

But beyond his critique of Mr.
Obama as failing to project Amer-
ican strength abroad, Mr. Rom-
ney has yet to fill in many of the
details of how he would conduct
policy toward the rest of the
world, or to resolve deep ideolog-
ical rifts within the Republican
Party and his own foreign policy
team. It is a disparate and po-
litely fractious team of advisers
that includes warring tribes of
neoconservatives, traditional
strong-defense conservatives
and a band of self-described “re-
alists” who believe there are lim-
its to the degree the United
States can impose its will. 

Each group is vying to shape
Mr. Romney’s views, usually
through policy papers that many
of the advisers wonder if he is
reading. Indeed, in a campaign
that has been so intensely fo-
cused on economic issues, some
of these advisers, in interviews
over the past two weeks in which
most insisted on anonymity, say
they have engaged with him so 
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By RACHEL DONADIO

REGGIO CALABRIA, Italy —
Italy’s A3 highway, begun in the
1960s and still not finished, starts
outside Naples in the ancient hill
town of Salerno and ends, rather
unceremoniously, 300 miles far-
ther south as a local street in
downtown Reggio Calabria.

Along the way, it frequently
narrows to two lanes, with an ob-
stacle course of construction
sites that have lingered for dec-
ades. Perilous, two-lane bridges
span mountain ravines high
above the sea, while unlit tunnels
leak in the rain — and occasional-
ly drop concrete and other build-
ing materials onto passing cars.

Nothing embodies the failures
of the Italian state more neatly
than the highway from Salerno to
Reggio Calabria. Critics see it as
the rotten fruit of a jobs-for-votes
culture that, nurtured by the or-
ganized crime that is endemic in
southern Italy, has systematical-
ly defrauded the state while fail-
ing its citizens, leaving Calabria
geographically and economically
isolated. 

The highway is also a symbol
of what some Northern European
countries say they fear the most
about the euro zone: its develop-
ment into a welfare system in
which they are expected to sup-
port a sluggish Southern Europe,
where grants and subsidies too
often vanish in graft that the gov-
ernments appear unable — or un-
willing — to prevent. And it helps
illustrate how the financing has
yielded relatively little of the pro-
ductive investment that might
now be helping Southern Europe
as it tries to climb out of an eco-
nomic ditch. 

In Italy, misuse of European
money “did tremendous damage
because the funds were used bad-
ly and, as some magistrates say,
they also fed organized crime,”
said Sergio Rizzo, a co-author of
best-selling books about political
corruption. “The southern re-
gions don’t have the capacity to
plan, and they fund projects with-
out results. That’s the problem.” 

As the debate in Europe shifts
toward growth, European offi-
cials cite an ever more urgent
need for accountability. “The
more that E.U. funds are meant
as a kind of medicine cure for
growth, as an exit strategy for
dealing with the economic crisis,”
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President Hugo Chávez, who faced down his strongest challenge in over a decade, celebrated Sunday night in Caracas. Page A9.
In Venezuela, a New Term for Chávez 

By CHARLES DUHIGG 
and STEVE LOHR

When Apple announced last
year that all iPhones would come
with a voice-activated assistant
named Siri, capable of answering
spoken questions, Michael Phil-
lips’s heart sank.

For three decades, Mr. Phillips
had focused on writing software
to allow computers to understand
human speech. In 2006, he had
co-founded a voice recognition
company, and eventually execu-
tives at Apple, Google and else-
where proposed partnerships.
Mr. Phillips’s technology was
even integrated into Siri itself be-

fore the digital assistant was ab-
sorbed into the iPhone.

But in 2008, Mr. Phillips’s com-
pany, Vlingo, had been contacted
by a much larger voice recogni-
tion firm called Nuance. “I have
patents that can prevent you
from practicing in this market,”
Nuance’s chief executive, Paul
Ricci, told Mr. Phillips, according
to executives involved in that
conversation. 

Mr. Ricci issued an ultimatum:

Mr. Phillips could sell his firm to
Mr. Ricci or be sued for patent in-
fringements. When Mr. Phillips
refused to sell, Mr. Ricci’s compa-
ny filed the first of six lawsuits. 

Soon after, Apple and Google
stopped returning phone calls.
The company behind Siri
switched its partnership from Mr.
Phillips to Mr. Ricci’s firm. And
the millions of dollars Mr. Phillips
had set aside for research and de-
velopment were redirected to
lawyers and court fees.

When the first lawsuit went to
trial last year, Mr. Phillips won.
In the companies’ only court-
room face-off, a jury ruled that
Mr. Phillips had not infringed on
a broad voice recognition patent
owned by Mr. Ricci’s company. 

But it was too late. The suit had
cost $3 million, and the financial
damage was done. In December,
Mr. Phillips agreed to sell his
company to Mr. Ricci. “We were
on the brink of changing the
world before we got stuck in this
legal muck,” Mr. Phillips said.

Mr. Phillips and Vlingo are
among the thousands of execu-
tives and companies caught in a
software patent system that fed-
eral judges, economists, policy
makers and technology execu-
tives say is so flawed that it often
stymies innovation. 

Alongside the impressive tech-
nological advances of the last twoJ. EMILIO FLORES FOR THE NEW YORK TIMES

A display of giant iPhones at the Los Angeles County Fair. 
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The Patent, Used as a Sword
Tech Giants’ Legal Warfare Takes Toll on Innovation

By PETER BAKER
and TRIP GABRIEL

WASHINGTON — President
Obama’s campaign is working fe-
verishly to restore its momentum
after a lackluster debate per-
formance last week, an effort that
began with a conference call 10
minutes before the debate even
ended and led to new advertise-
ments, a rewritten stump speech,
a carefully timed leak and a re-
versal of months-old strategy.

Perhaps most important as the
president’s team struggles to put
his campaign back on track is a
renewed effort to win the three
remaining debates, starting with
Thursday’s face-off between Vice
President Joseph R. Biden Jr. and
Representative Paul D. Ryan. Mr.
Biden moved into a Delaware ho-
tel on Sunday for three days of
debate camp.

Under the tutelage of David
Axelrod, the president’s chief
strategist who is personally over-
seeing the preparations, Mr. Bi-
den will be counseled on how to
avoid Mr. Obama’s mistakes and
even correct them with a more
aggressive prosecution of the Re-
publican ticket. Mr. Axelrod’s in-
volvement highlights the stakes
the Obama campaign places on
the debate, and Mr. Biden has
been reading “Young Guns,” the 

Biden Up Next,
Obama’s Aides
Plot Comeback
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Some donors in the technology
industry, which has favored Pres-
ident Obama, are opening their
wallets to Mitt Romney. Page B1.

A Tech Welcome for G.O.P.

By MOSI SECRET

One after another, nearly 150
white firefighters approached a
lectern facing a federal judge
and, voices sometimes trembling

with anger, de-
cried what they
called a perver-
sion of justice.
Years of hard
work to make it
into the ranks
of the depart-
ment were be-
ing tossed

aside to make way for unqualified
minority candidates, they said,
all in a questionable effort to end
discrimination.

The target of their wrath sat si-
lently before them: Judge Nicho-
las G. Garaufis of Federal District
Court in Brooklyn, whose expan-

sive rulings have forced the New
York Fire Department — “a stub-
born bastion of white male privi-
lege,” in his words — to overhaul
its practices to hire more minor-
ity candidates.

One fireman, Sean Fitzgerald,
bluntly accused the judge of play-
ing a “social experiment” and
questioned whether he was driv-
en by “socioeconomic problems,
personal ambition or inner guilt.” 

The remarkable demonstration
of opposition, which played out
over four days in federal court
last week, underscored the de-
gree to which Judge Garaufis has
emerged as the most prominent
and provocative figure in New
York City’s most contentious in-
tegration battle in decades. Crit-

Race, Firefighting, and a Judge
At Home in the Raging Storm

Continued on Page A21

By BILL CARTER

All last week, Lorne Michaels,
the creator and longtime execu-
tive producer of “Saturday Night
Live” was working the phone try-
ing to nail down a visit to the
show from either of this year’s
presidential candidates. By late
Friday, it looked like it wouldn’t
happen, at least for this last
week. 

But Mr. Michaels still needed
star power. So he put in a call to
Big Bird.

Mitt Romney had mentioned
the Sesame Street character
while discussing his planned cuts
to financing for PBS on Wednes-
day, so Mr. Michaels had his writ-
ers create a Big Bird segment for
the show’s “Weekend Update.”
But executives at the Children’s
Television Workshop were reluc-
tant to have their beloved charac-
ter in anything that could be con-
strued as political commentary. 

After Mr. Michaels made a per-
sonal appeal to some friends at
the company and let them look at
the script, they signed on Friday
night. Caroll Spinney, the only ac-
tor to play Big Bird since 1969,
was told to get his eight-foot yel-
low-feathered costume ready.

“There’s always all this swirl,”
Mr. Michaels said, describing the
build-up to the show, “and then
you’re fighting to get Big Bird on
the phone.”

Political season is high-anxiety
season for “SNL,” which even in
the age of Jon Stewart and Ste-
phen Colbert is known for its de-
finitive parodies of political de-
bates. That includes Phil Hart-
man as Bill Clinton promoting his
record in Arkansas (“Just this
year we passed Mississippi to be-
come 41st in the prevention of
rickets”), Dana Carvey as both
George H. W. Bush and Ross Pe-
rot, and a 2000 debate between a
pedantic Al Gore and an addled
George W. Bush, in which each

offered one-word summaries of
their campaigns, “lockbox” and
“strategery.”

Mr. Michaels and NBC, usually
protective about the process of
putting together “SNL,” allowed

access to the show’s writers,
stars and rehearsals this week as
they prepared their debate
sketch. Pointing to the more than
70 million people who watched 

Spinning Gaffes Into Gags: Live From New York, It’s Debate Night 
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He’s no President Obama. He’s no Mitt Romney. But this bird
was big enough to serve as a stand-in on “Weekend Update.”
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cember, Mr. Phillips agreed to sell his company 
to Mr. Ricci. “We were on the brink of chang-
ing the world before we got stuck in this legal 
muck,” Mr. Phillips said.

Mr. Phillips and Vlingo are among the thou-
sands of executives and companies caught in 
a software patent system that federal judges, 
economists, policy makers and technology ex-
ecutives say is so flawed that it often stymies 
innovation.

Alongside the impressive technological ad-
vances of the last two decades, they argue, a 
pall has descended: the marketplace for new 
ideas has been corrupted by software patents 
used as destructive weapons.

Vlingo was a tiny upstart on this battlefield, 
but as recent litigation involving Apple and 
Samsung shows, technology giants have also 
waged wars among themselves.

In the smartphone industry alone, accord-
ing to a Stanford University analysis, as much 

as $20 billion was spent on patent litigation and 
patent purchases in the last two years — an 
amount equal to eight Mars rover missions. 
Last year, for the first time, spending by Apple 
and Google on patent lawsuits and unusually 
big-dollar patent purchases exceeded spending 
on research and development of new products, 
according to public filings.

Patents are vitally important to protecting 
intellectual property. Plenty of creativity occurs 
within the technology industry, and without 
patents, executives say they could never justify 
spending fortunes on new products. And aca-
demics say that some aspects of the patent sys-
tem, like protections for pharmaceuticals, often 
function smoothly.

However, many people argue that the na-
tion’s patent rules, intended for a mechanical 
world, are inadequate in today’s digital mar-
ketplace. Unlike patents for new drug formu-
las, patents on software often effectively grant 
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 

From Models to Flowcharts

1794

Eli Whitney’s invention, patent x-72, 
transformed cotton production by 
eliminating the time-consuming process 
of separating cottonseed from cotton 
fibers by hand.

When the nation’s patent system was born, most inventions were 
mechanical. Some say the patent system now struggles in a digital world, 
where innovations like software are often based on abstract concepts. The 
patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
they theoretically give inventors ownership over much more than a 
single invention.

COTTON GIN

1895

George B. Selden’s patent 549,160 was for 
a lightweight internal combustion gasoline 
engine for road vehicles. While some major 
auto companies paid license fees on this 
patent, others such as Henry Ford, refused.

AUTOMOBILE

1993

Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.

MUTUAL FUND DATA PROCESSING 

1999

Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
re-entering payment and shipping 
information. 

1-CLICK ONLINE ORDERING

2011

Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.

SIRI
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Patent Wars Among Tech Giants Hold Down Competition

DANIEL ROSENBAUM FOR THE NEW YORK TIMES

The United States Patent and Trademark Office in Alexandria, Va. The office is known for being under-
staffed and plagued by turnover, and employees concede that some of their work is subjective.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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Eli Whitney’s invention, patent x-72, 
transformed cotton production by 
eliminating the time-consuming process 
of separating cottonseed from cotton 
fibers by hand.

When the nation’s patent system was born, most inventions were 
mechanical. Some say the patent system now struggles in a digital world, 
where innovations like software are often based on abstract concepts. The 
patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
they theoretically give inventors ownership over much more than a 
single invention.
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George B. Selden’s patent 549,160 was for 
a lightweight internal combustion gasoline 
engine for road vehicles. While some major 
auto companies paid license fees on this 
patent, others such as Henry Ford, refused.
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1993

Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.

MUTUAL FUND DATA PROCESSING 

1999

Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
re-entering payment and shipping 
information. 
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2011

Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
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Patent 5,193,056 for a computerized 
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the floodgates to patenting software and 
methods of business.
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“method and system for placing a 
purchase order via a communications 
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online with a single click and without 
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Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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ownership of concepts, rather than tangible 
creations. Today, the patent office routinely ap-
proves patents that describe vague algorithms 
or business methods, like a software system for 
calculating online prices, without patent exam-
iners demanding specifics about how those cal-
culations occur or how the software operates.

As a result, some patents are so broad that 
they allow patent holders to claim sweeping 
ownership of seemingly unrelated products 
built by others. Often, companies are sued for 
violating patents they never knew existed or 
never dreamed might apply to their creations, 
at a cost shouldered by consumers in the form 
of higher prices and fewer choices.

“There’s a real chaos,” said Richard A. Pos-
ner, a federal appellate judge who has helped 
shape patent law, in an interview. “The stan-
dards for granting patents are too loose.”

Almost every major technology company is 
involved in ongoing patent battles, but the most 
significant player is Apple, industry executives 
say, because of its influence and the size of its 
claims: in August in California, the company 
won a $1 billion patent infringement judgment 
against Samsung. Former Apple employees say 
senior executives made a deliberate decision 
over the last decade, after Apple was a victim 
of patent attacks, to use patents as leverage 
against competitors to the iPhone, the compa-
ny’s biggest source of profits.

Apple has filed multiple suits against three 
companies — HTC, Samsung and Motorola Mo-
bility, now part of Google — that today are re-
sponsible for more than half of all smartphone 
sales in the United States. If Apple’s claims — 
which include ownership of minor elements like 
rounded square icons and of more fundamental 
smartphone technologies — prevail, it will most 
likely force competitors to overhaul how they 
design phones, industry experts say.

HTC, Samsung, Motorola and others have 
filed numerous suits of their own, also trying to 
claim ownership of market-changing technolo-
gies.

While Apple and other major companies 
have sometimes benefited from this war, so 
have smaller partners. In 2010, Apple acquired 
Siri Inc., the company behind the software of the 
same name. The stock price of Mr. Ricci’s com-
pany, Nuance, which had by then become Siri’s 
partner, rose by more than 70 percent as iPhone 

sales skyrocketed. Some former executives at 
Vlingo, Nuance’s old rival, remain bitter.

“We had spent $3 million to win one pat-
ent trial, and had five more to go,” said a for-
mer Vlingo executive who spoke on condition of 
anonymity because he had signed confidential-
ity agreements. “We had the better product, but 
it didn’t matter, because this system is so com-
pletely broken.”

Mr. Ricci declined to be interviewed. Oth-
ers at Nuance said they were simply protecting 
their intellectual property.

“Our responsibility is to follow the law,” said 
Lee Patch, a vice president at Nuance. “That’s 
what we do. It’s not our fault if some people 
don’t like the system.”

Today, Nuance is a giant in voice recogni-
tion. Apple is the most valuable company in the 
world. And the iPhone is wrapped in thousands 
of patents that keep companies in numerous 
court battles.

“Apple has always stood for innovation,” 
the company wrote in a statement in response 
to questions from The New York Times. “To 
protect our inventions, we have patented many 
of the new technologies in these groundbreak-
ing and category-defining products. In the rare 
cases when we take legal action over a patent 
dispute, it’s only as a last resort.

“We think companies should dream up 
their own products rather than willfully copying 
ours, and in August a jury in California reached 
the same conclusion,” the statement said.

At a technology conference this year, Ap-
ple’s chief executive, Timothy D. Cook, said 
patent battles had not slowed innovation at the 
company, but acknowledged that some aspects 
of the battles had “kind of gotten crazy.”

“There’s some of this that is maddening,” 
he said. “It’s a waste; it’s a time suck.”

The evolution of Apple into one of the indus-
try’s patent warriors gained momentum, like 
many things within the company, with a terse 
order from its chief executive, Steven P. Jobs.

A Patent Warrior’s Education
It was 2006, and Apple was preparing to un-

veil the first iPhone. Life inside company head-
quarters, former executives said, had become a 
frenzy of programming sessions and meetings 
between engineers and executives. And, in-
creasingly, patent lawyers.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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Eli Whitney’s invention, patent x-72, 
transformed cotton production by 
eliminating the time-consuming process 
of separating cottonseed from cotton 
fibers by hand.

When the nation’s patent system was born, most inventions were 
mechanical. Some say the patent system now struggles in a digital world, 
where innovations like software are often based on abstract concepts. The 
patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
they theoretically give inventors ownership over much more than a 
single invention.
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George B. Selden’s patent 549,160 was for 
a lightweight internal combustion gasoline 
engine for road vehicles. While some major 
auto companies paid license fees on this 
patent, others such as Henry Ford, refused.
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Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.
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Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
re-entering payment and shipping 
information. 
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2011

Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.
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Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
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Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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Eli Whitney’s invention, patent x-72, 
transformed cotton production by 
eliminating the time-consuming process 
of separating cottonseed from cotton 
fibers by hand.

When the nation’s patent system was born, most inventions were 
mechanical. Some say the patent system now struggles in a digital world, 
where innovations like software are often based on abstract concepts. The 
patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
they theoretically give inventors ownership over much more than a 
single invention.

COTTON GIN

1895

George B. Selden’s patent 549,160 was for 
a lightweight internal combustion gasoline 
engine for road vehicles. While some major 
auto companies paid license fees on this 
patent, others such as Henry Ford, refused.

AUTOMOBILE

1993

Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.

MUTUAL FUND DATA PROCESSING 

1999

Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
re-entering payment and shipping 
information. 

1-CLICK ONLINE ORDERING

2011

Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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decades, they argue, a pall has de-
scended: the marketplace for new ideas
has been corrupted by software patents
used as destructive weapons. 

Vlingo was a tiny upstart on this bat-
tlefield, but as recent litigation involv-
ing Apple and Samsung shows, technol-
ogy giants have also waged wars
among themselves. 

In the smartphone industry alone, ac-
cording to a Stanford University analy-
sis, as much as $20 billion was spent on
patent litigation and patent purchases
in the last two years — an amount equal
to eight Mars rover missions. Last year,
for the first time, spending by Apple and
Google on patent lawsuits and unusual-
ly big-dollar patent purchases exceeded
spending on research and development
of new products, according to public fil-
ings.

Patents are vitally important to pro-
tecting intellectual property. Plenty of
creativity occurs within the technology
industry, and without patents, execu-
tives say they could never justify spend-
ing fortunes on new products. And aca-
demics say that some aspects of the pat-
ent system, like protections for pharma-
ceuticals, often function smoothly.

However, many people argue that the
nation’s patent rules, intended for a me-
chanical world, are inadequate in to-
day’s digital marketplace. Unlike pat-
ents for new drug formulas, patents on
software often effectively grant owner-
ship of concepts, rather than tangible
creations. Today, the patent office rou-
tinely approves patents that describe
vague algorithms or business methods,
like a software system for calculating
online prices, without patent examiners
demanding specifics about how those
calculations occur or how the software
operates. 

As a result, some patents are so broad
that they allow patent holders to claim
sweeping ownership of seemingly unre-
lated products built by others. Often,
companies are sued for violating pat-
ents they never knew existed or never
dreamed might apply to their creations,
at a cost shouldered by consumers in
the form of higher prices and fewer
choices.

“There’s a real chaos,” said Richard
A. Posner, a federal appellate judge who
has helped shape patent law, in an in-
terview. “The standards for granting
patents are too loose.”

Almost every major technology com-
pany is involved in ongoing patent bat-
tles, but the most significant player is
Apple, industry executives say, because
of its influence and the size of its claims:
in August in California, the company
won a $1 billion patent infringement
judgment against Samsung. Former Ap-
ple employees say senior executives
made a deliberate decision over the last
decade, after Apple was a victim of pat-
ent attacks, to use patents as leverage
against competitors to the iPhone, the
company’s biggest source of profits. 

Apple has filed multiple suits against
three companies — HTC, Samsung and
Motorola Mobility, now part of Google
— that today are responsible for more
than half of all smartphone sales in the
United States. If Apple’s claims —
which include ownership of minor ele-
ments like rounded square icons and of
more fundamental smartphone tech-
nologies — prevail, it will most likely
force competitors to overhaul how they
design phones, industry experts say. 

HTC, Samsung, Motorola and others

have filed numerous suits of their own,
also trying to claim ownership of mar-
ket-changing technologies.

While Apple and other major compa-
nies have sometimes benefited from
this war, so have smaller partners. In
2010, Apple acquired Siri Inc., the com-
pany behind the software of the same
name. The stock price of Mr. Ricci’s
company, Nuance, which had by then
become Siri’s partner, rose by more
than 70 percent as iPhone sales sky-
rocketed. Some former executives at
Vlingo, Nuance’s old rival, remain bit-
ter. 

“We had spent $3 million to win one
patent trial, and had five more to go,”
said a former Vlingo executive who
spoke on condition of anonymity be-
cause he had signed confidentiality
agreements. “We had the better prod-
uct, but it didn’t matter, because this
system is so completely broken.”

Mr. Ricci declined to be interviewed.
Others at Nuance said they were simply
protecting their intellectual property.

“Our responsibility is to follow the
law,” said Lee Patch, a vice president at
Nuance. “That’s what we do. It’s not
our fault if some people don’t like the
system.” 

Today, Nuance is a giant in voice rec-
ognition. Apple is the most valuable
company in the world. And the iPhone
is wrapped in thousands of patents that
keep companies in numerous court bat-
tles.

“Apple has always stood for innova-
tion,” the company wrote in a statement
in response to questions from The New
York Times. “To protect our inventions,
we have patented many of the new tech-
nologies in these groundbreaking and
category-defining products. In the rare
cases when we take legal action over a
patent dispute, it’s only as a last resort.

“We think companies should dream
up their own products rather than will-
fully copying ours, and in August a jury
in California reached the same conclu-
sion,” the statement said.

At a technology conference this year,
Apple’s chief executive, Timothy D.
Cook, said patent battles had not slowed
innovation at the company, but ac-
knowledged that some aspects of the
battles had “kind of gotten crazy.” 

“There’s some of this that is madden-
ing,” he said. “It’s a waste; it’s a time
suck.”

The evolution of Apple into one of the

industry’s patent warriors gained mo-
mentum, like many things within the
company, with a terse order from its
chief executive, Steven P. Jobs. 

A Patent Warrior’s Education
It was 2006, and Apple was preparing

to unveil the first iPhone. Life inside
company headquarters, former execu-
tives said, had become a frenzy of pro-
gramming sessions and meetings be-
tween engineers and executives. And,
increasingly, patent lawyers.

Just months earlier, Apple reluctantly
agreed to pay $100 million to Creative
Technology, a Singapore-based compa-
ny. Five years before, Creative applied
for a broad software patent for a “port-
able music playback device” that bore
minor similarities to the iPod, an Apple
product that had gone on sale the same
year. Once the patent was granted to
Creative, it became a license to sue. 

Apple settled three months after Cre-
ative went to court. “Creative is very
fortunate to have been granted this ear-
ly patent,” Mr. Jobs said in a statement
announcing the settlement in 2006.

Privately, Mr. Jobs gathered his sen-
ior managers. While Apple had long
been adept at filing patents, when it
came to the new iPhone, “we’re going to
patent it all,” he declared, according to a
former executive who, like other former
employees, requested anonymity be-
cause of confidentiality agreements.

“His attitude was that if someone at
Apple can dream it up, then we should
apply for a patent, because even if we
never build it, it’s a defensive tool,” said
Nancy R. Heinen, Apple’s general coun-
sel until 2006. 

Soon, Apple’s engineers were asked
to participate in monthly “invention dis-
closure sessions.” One day, a group of
software engineers met with three pat-
ent lawyers, according to a former Ap-
ple patent lawyer who was at the meet-
ing.

The first engineer discussed a piece
of software that studied users’ prefer-
ences as they browsed the Web.

“That’s a patent,” a lawyer said,
scribbling notes.

Another engineer described a slight
modification to a popular application. 

“That’s a patent,” the lawyer said.
Another engineer mentioned that his

team had streamlined some software. 
“That’s another one,” the lawyer said. 

“Even if we knew it wouldn’t get ap-
proved, we would file the application
anyway,” the former Apple lawyer said
in an interview. “If nothing else, it pre-
vents another company from trying to
patent the idea.”

The disclosure session had yielded
more than a dozen potential patents
when an engineer, an Apple veteran,
spoke up. “I would like to decline to par-
ticipate,” he said, according to the law-
yer who was at the meeting. The engi-
neer explained that he didn’t believe
companies should be allowed to own
basic software concepts. 

It is a complaint heard throughout the
industry. The increasing push to assert
ownership of broad technologies has led
to a destructive arms race, engineers
say. Some point to so-called patent
trolls, companies that exist solely to sue
over patent violations. Others say big
technology companies have also ex-
ploited the system’s weaknesses.

“There are hundreds of ways to write
the same computer program,” said
James Bessen, a legal expert at Har-
vard. And so patent applications often
try to encompass every potential aspect
of a new technology. When such appli-
cations are approved, Mr. Bessen said,
“the borders are fuzzy, so it’s really
easy to accuse others of trespassing on
your ideas.” 

The number of patent applications,
computer-related and otherwise, filed
each year at the United States patent of-
fice has increased by more than 50 per-
cent over the last decade to more than
540,000 in 2011. Google has received
2,700 patents since 2000, according to
the patent analysis firm M-CAM. Micro-
soft has received 21,000.

In the last decade, the number of pat-
ent applications submitted by Apple
each year has risen almost tenfold. The
company has won ownership of pinch-
ing a screen to zoom in, of using mag-
nets to affix a cover to a tablet computer
and of the glass staircases in Apple
stores. It has received more than 4,100
patents since 2000, according to
M-CAM. 

And as patent portfolios have ex-
panded, so have pressures to use them
against competitors. 

In March 2010, Apple sued HTC, a Tai-
wanese smartphone manufacturer that
had partnered with Google. Apple did
not talk to HTC before suing. Negotia-
tions were not part of the strategy, ac-

cording to a former executive. “Google
was the enemy, the real target,” the ex-
ecutive said. 

It was one of seven major smart-
phone and patent-related lawsuits Ap-
ple has initiated since 2006. The suits
have focused on two large companies,
HTC and Samsung, both Google part-
ners, which together account for 39 per-
cent of American smartphone sales. Ap-
ple has also filed countersuits against
Nokia, as well as against Motorola Mo-
bility, which is now owned by Google
and accounts for 12 percent of sales.

In addition, the company has filed
two declaratory judgment actions ask-
ing the courts to rule on the provenance
and validity of patents. Over the same
period, Apple itself has been sued 135
times, mostly by patent trolls interested
in its deep pockets.

Apple is not alone. The number of pat-
ent lawsuits filed in United States dis-
trict courts each year has almost tripled
in the last two decades to 3,260 in 2010,
the last year for which federal data is
available. Microsoft has sued Motorola;
Motorola has sued Apple and Research
in Motion; Research in Motion has sued
Visto, a mobile technology company;
and in August, Google, through its Mo-
torola unit, sued Apple, contending that
Siri had infringed on its patents. (Goo-
gle dropped the suit last week, leaving
open the possibility of refiling at a later
date.) All of those companies have also
been sued numerous times by trolls.

Patents for software and some kinds
of electronics, particularly smart-
phones, are now so problematic that
they contribute to a so-called patent tax
that adds as much as 20 percent to com-
panies’ research and development
costs, according to a study conducted
last year by two Boston University pro-
fessors.

Supporters of suits initiated by Apple
say that the litigation is vital to the com-
pany’s success and that Apple is sued
far more often than it sues, as do all ma-
jor tech firms. 

“If we can’t protect our intellectual
property, then we won’t spend millions
creating products like the iPhone,” a
former Apple executive said, noting
that some of Apple’s patents, like the
“slide to unlock” feature on the iPhone,
took years to perfect. The concept
“might seem obvious now, but that’s
only after we spent millions figuring it
out,” the executive said. “Other compa-
nies shouldn’t be able to steal that with-
out compensating us. That’s why the
patent system exists.”

But others challenge that logic, given
the huge profits the technology industry
enjoys. Apple collects more than $1 bil-
lion a week in iPhone and related sales.
“I am skeptical whether patents are
needed in the software industry to pro-
vide adequate incentives,” Judge Pos-
ner wrote in an e-mail. 

One consequence of all this litigation,
policy makers and academics say, is
that patent disputes are suffocating the
culture of start-ups that has long fueled
job growth and technological innova-
tion. 

“Think of the billions of dollars being
flushed down the toilet,” said Ms. Hei-
nen, the former Apple general counsel,
who left the company and paid $2.2 mil-
lion in connection with a federal in-
vestigation of stock option backdating.
“When patent lawyers become rock
stars, it’s a bad sign for where an in-
dustry is heading,” she said, adding that
she had no issue with the lawyers them-
selves.

There are some indications that the
big companies themselves are growing
weary of this warfare. 

In its response to The Times, Apple
addressed “standards-essential” pat-
ents, which companies are obligated to
license to competitors at reasonable
rates, and wrote that it was “deeply con-
cerned by the rampant abuse of stand-
ards-essential patents by some of our
competitors.” 

“Standards-essential patents are
technologies which these companies
have volunteered to license to anyone
for a reasonable fee,” the statement
said, “but instead of negotiating with 
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Eli Whitney’s invention, patent x-72, 
transformed cotton production by 
eliminating the time-consuming process 
of separating cottonseed from cotton 
fibers by hand.

When the nation’s patent system was born, most inventions were 
mechanical. Some say the patent system now struggles in a digital world, 
where innovations like software are often based on abstract concepts. The 
patent office initially refused to patent most software, arguing that it was 
an idea or law of nature, like math. But several court cases changed that 
view, and today software patents are often so broad and vague that  
they theoretically give inventors ownership over much more than a 
single invention.
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George B. Selden’s patent 549,160 was for 
a lightweight internal combustion gasoline 
engine for road vehicles. While some major 
auto companies paid license fees on this 
patent, others such as Henry Ford, refused.

AUTOMOBILE

1993

Patent 5,193,056 for a computerized 
strategy of managing mutual funds was 
invalidated by a federal court because it 
was a mental process or business method. 
The Court of Appeals reinstated it, opening 
the floodgates to patenting software and 
methods of business.

MUTUAL FUND DATA PROCESSING 

1999

Amazon’s patent 5,960,411 for a 
“method and system for placing a 
purchase order via a communications 
network” allows shoppers to buy products 
online with a single click and without 
re-entering payment and shipping 
information. 

1-CLICK ONLINE ORDERING

2011

Apple’s patent 8,086,604 may cover more 
than the iPhone’s digital assistant. The patent 
could theoretically give Apple ownership of 
the ability to simultaneously search multiple 
databases, like the Internet and hard drives.
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Just months earlier, Apple reluctantly 
agreed to pay $100 million to Creative Technol-
ogy, a Singapore-based company. Five years 
before, Creative applied for a broad software 
patent for a “portable music playback device” 
that bore minor similarities to the iPod, an Ap-
ple product that had gone on sale the same year. 
Once the patent was granted to Creative, it be-
came a license to sue.

Apple settled three months after Creative 
went to court. “Creative is very fortunate to 
have been granted this early patent,” Mr. Jobs 
said in a statement announcing the settlement 
in 2006.

Privately, Mr. Jobs gathered his senior man-
agers. While Apple had long been adept at filing 
patents, when it came to the new iPhone, “we’re 
going to patent it all,” he declared, according to a 
former executive who, like other former employ-
ees, requested anonymity because of confidenti-
ality agreements.

“His attitude was that if someone at Apple 
can dream it up, then we should apply for a pat-
ent, because even if we never build it, it’s a defen-
sive tool,” said Nancy R. Heinen, Apple’s general 
counsel until 2006.

Soon, Apple’s engineers were asked to partic-
ipate in monthly “invention disclosure sessions.” 
One day, a group of software engineers met with 
three patent lawyers, according to a former Ap-
ple patent lawyer who was at the meeting.

The first engineer discussed a piece of soft-
ware that studied users’ preferences as they 
browsed the Web.

“That’s a patent,” a lawyer said, scribbling 
notes.

Another engineer described a slight modifi-
cation to a popular application.

“That’s a patent,” the lawyer said.
Another engineer mentioned that his team 

had streamlined some software.
“That’s another one,” the lawyer said.
“Even if we knew it wouldn’t get approved, 

we would file the application anyway,” the for-
mer Apple lawyer said in an interview. “If noth-
ing else, it prevents another company from try-
ing to patent the idea.”

The disclosure session had yielded more 
than a dozen potential patents when an engi-
neer, an Apple veteran, spoke up. “I would like to 
decline to participate,” he said, according to the 
lawyer who was at the meeting. The engineer ex-

plained that he didn’t believe companies should 
be allowed to own basic software concepts.

It is a complaint heard throughout the in-
dustry. The increasing push to assert ownership 
of broad technologies has led to a destructive 
arms race, engineers say. Some point to so-called 
patent trolls, companies that exist solely to sue 
over patent violations. Others say big technol-
ogy companies have also exploited the system’s 
weaknesses.

“There are hundreds of ways to write the 
same computer program,” said James Bessen, a 
legal expert at Harvard. And so patent applica-
tions often try to encompass every potential as-
pect of a new technology. When such applications 
are approved, Mr. Bessen said, “the borders are 
fuzzy, so it’s really easy to accuse others of tres-
passing on your ideas.”

The number of patent applications, comput-
er-related and otherwise, filed each year at the 
United States patent office has increased by more 
than 50 percent over the last decade to more than 
540,000 in 2011. Google has received 2,700 patents 
since 2000, according to the patent analysis firm 
M-CAM. Microsoft has received 21,000.

In the last decade, the number of patent ap-
plications submitted by Apple each year has risen 
almost tenfold. The company has won ownership 
of pinching a screen to zoom in, of using magnets 
to affix a cover to a tablet computer and of the 
glass staircases in Apple stores. It has received 
more than 4,100 patents since 2000, according to 
M-CAM.

And as patent portfolios have expanded, so 
have pressures to use them against competitors.

In March 2010, Apple sued HTC, a Taiwanese 
smartphone manufacturer that had partnered 
with Google. Apple did not talk to HTC before su-
ing. Negotiations were not part of the strategy, 
according to a former executive. “Google was 
the enemy, the real target,” the executive said.

It was one of seven major smartphone and 
patent-related lawsuits Apple has initiated since 
2006. The suits have focused on two large compa-
nies, HTC and Samsung, both Google partners, 
which together account for 39 percent of Ameri-
can smartphone sales. Apple has also filed coun-
tersuits against Nokia, as well as against Motor-
ola Mobility, which is now owned by Google and 
accounts for 12 percent of sales.

In addition, the company has filed two de-
claratory judgment actions asking the courts to 



rule on the provenance and validity of patents. 
Over the same period, Apple itself has been sued 
135 times, mostly by patent trolls interested in its 
deep pockets.

Apple is not alone. The number of patent 
lawsuits filed in United States district courts 
each year has almost tripled in the last two de-
cades to 3,260 in 2010, the last year for which 
federal data is available. Microsoft has sued 
Motorola; Motorola has sued Apple and Re-
search in Motion; Research in Motion has sued 
Visto, a mobile technology company; and in 
August, Google, through its Motorola unit, sued 
Apple, contending that Siri had infringed on its 
patents. (Google dropped the suit last week, 
leaving open the possibility of refiling at a later 
date.) All of those companies have also been 
sued numerous times by trolls.

Patents for software and some kinds of elec-
tronics, particularly smartphones, are now so 
problematic that they contribute to a so-called 
patent tax that adds as much as 20 percent to 
companies’ research and development costs, 
according to a study conducted last year by two 
Boston University professors.

Supporters of suits initiated by Apple say 
that the litigation is vital to the company’s suc-
cess and that Apple is sued far more often than 
it sues, as do all major tech firms.

“If we can’t protect our intellectual proper-
ty, then we won’t spend millions creating prod-
ucts like the iPhone,” a former Apple executive 
said, noting that some of Apple’s patents, like 
the “slide to unlock” feature on the iPhone, took 
years to perfect. The concept “might seem obvi-
ous now, but that’s only after we spent millions 
figuring it out,” the executive said. “Other com-
panies shouldn’t be able to steal that without 
compensating us. That’s why the patent system 
exists.”

But others challenge that logic, given the 
huge profits the technology industry enjoys. 
Apple collects more than $1 billion a week in 
iPhone and related sales. “I am skeptical wheth-
er patents are needed in the software industry 
to provide adequate incentives,” Judge Posner 
wrote in an e-mail.

One consequence of all this litigation, policy 
makers and academics say, is that patent dis-
putes are suffocating the culture of start-ups 
that has long fueled job growth and technologi-
cal innovation.

“Think of the billions of dollars being 
flushed down the toilet,” said Ms. Heinen, the 
former Apple general counsel, who left the com-
pany and paid $2.2 million in connection with a 
federal investigation of stock option backdating. 
“When patent lawyers become rock stars, it’s a 
bad sign for where an industry is heading,” she 
said, adding that she had no issue with the law-
yers themselves.

There are some indications that the big 
companies themselves are growing weary of 
this warfare.

In its response to The Times, Apple ad-
dressed “standards-essential” patents, which 
companies are obligated to license to competi-
tors at reasonable rates, and wrote that it was 
“deeply concerned by the rampant abuse of 
standards-essential patents by some of our 
competitors.”

“Standards-essential patents are technolo-
gies which these companies have volunteered 
to license to anyone for a reasonable fee,” the 
statement said, “but instead of negotiating with 
Apple, they’ve chosen to sue us.” Samsung, Mo-
torola, Nokia and HTC have sued Apple, claim-
ing it violated standards-essential patents.

Another sign of fatigue is the frequency 
with which executives and lawyers from Apple 
and Google speak to one another about patent 
disputes. Earlier this year, Google proposed a 
cease-fire, according to people familiar with the 
conversations. And when Google withdrew its 
Motorola suit last week, it was widely seen as a 
peace gesture.

But Apple has been hard to pin down, said 
one person from Google who was not authorized 
to speak publicly. “Sometimes they’re asking for 
money. Then they say we have to promise to not 
copy aspects of the iPhone. And whenever we 
get close to an agreement, it all changes again.

“Our feeling is they don’t really want this to 
end. As long as everyone is distracted by these 
trials, the iPhone continues to sell.”

Apple declined to comment on the negotia-
tions.

The Patent Bureaucracy
The application by Apple that eventually be-

came patent 8,086,604 first crossed desks at the 
Patent and Trademark Office on a winter day in 
2004.

In the next two years, a small cast of officials 



Apple, they’ve chosen to sue us.” Sam-
sung, Motorola, Nokia and HTC have
sued Apple, claiming it violated stand-
ards-essential patents.

Another sign of fatigue is the fre-
quency with which executives and law-
yers from Apple and Google speak to
one another about patent disputes. Ear-
lier this year, Google proposed a cease-
fire, according to people familiar with
the conversations. And when Google
withdrew its Motorola suit last week, it
was widely seen as a peace gesture. 

But Apple has been hard to pin down,
said one person from Google who was
not authorized to speak publicly. “Some-
times they’re asking for money. Then
they say we have to promise to not copy
aspects of the iPhone. And whenever
we get close to an agreement, it all
changes again. 

“Our feeling is they don’t really want
this to end. As long as everyone is dis-
tracted by these trials, the iPhone con-
tinues to sell.”

Apple declined to comment on the ne-
gotiations. 

The Patent Bureaucracy
The application by Apple that eventu-

ally became patent 8,086,604 first
crossed desks at the Patent and Trade-
mark Office on a winter day in 2004. 

In the next two years, a small cast of
officials spent about 23 hours — the
time generally allotted for reviewing a
new application — examining the three
dozen pages before recommending re-
jection. The application, for a voice- and
text-based search engine, was “an obvi-
ous variation” on existing ideas, a pat-
ent examiner named Raheem Hoffler
wrote. Over the next five years, Apple
modified and resubmitted the applica-
tion eight times — and each time it was
rejected by the patent office. 

Until last year. 
On its 10th attempt, Apple got patent

8,086,604 approved. Today, though the
patent was not among those Vlingo and
Nuance fought over, it is known as the
Siri patent because it is widely viewed
as one of the linchpins of Apple’s strat-
egy to protect its smartphone technolo-
gies. 

In February, the company deployed
this new patent in a continuing lawsuit
against Samsung that could radically
reorder the $200 billion smartphone
business by giving Apple effective own-
ership of now-commonplace technolo-
gies, software experts say.

Patent 8,086,604’s path to approval
“shows there’s a lot wrong with the pro-
cess,” said Arti K. Rai, an intellectual
property expert at Duke University
School of Law who reviewed the patent
application for The Times. That patent,
like numerous others, is an example of
how companies can file an application
again and again until they win approval,
Ms. Rai said. 

When Apple submitted the first appli-
cation for 8,086,604, the iPhone and Siri
did not exist. The application was aspi-
rational: it described a theoretical “uni-
versal interface” that would allow peo-
ple to search across various mediums,
like the Internet, corporate databases
and computer hard drives, without hav-
ing to use multiple search engines. It
outlined how such software might func-
tion, but it did not offer specifics about
how to build it. It suggested that some
people might speak a search phrase
rather than use a keyboard. 

The ideas contained in the application
would blossom at Apple, Google, Micro-
soft, Nuance, Vlingo and dozens of oth-
er companies. All the while, the applica-
tion traveled quietly through the patent
office, where officials rejected it twice in
2007, three times in 2008, once in 2009,
twice in 2010 and once in 2011.

The patent office has a reputation for
being overworked, understaffed and
plagued by employee turnover, and em-
ployees concede that some of their work
is subjective. 

“When I get an application, I basical-
ly have two days to research and write a
10- to 20-page term paper on why I think
it should be approved or rejected,” said
Robert Budens, a 22-year patent exam-
iner and president of the examiners’ la-
bor union. “I’m not going to pretend like
we get it right every time.”

To receive a patent, an invention
must be novel (substantially different
from what exists), not obvious (one
can’t patent a new toaster simply by ex-
panding it to handle five slices of
bread), and useful (someone can’t pat-
ent an invisibility machine if invisibility
is impossible). 

“If you give the same application to 10
different examiners, you’ll get 10 differ-
ent results,” said Raymond Persino, a
patent lawyer who worked as an exam-
iner from 1998 to 2005. 

After patent 8,086,604 was first re-
jected in 2007, Apple’s lawyers made
small adjustments to the application,
changing the word “documents” to
“items of information” and inserting the
phrase “heuristic modules” to refer to
bits of software code. A few years later,
the inclusion of the word “predeter-
mined” further narrowed Apple’s ap-
proach. 

These changes had little substantial
impact, said experts who reviewed the
application for The Times. But the pat-
ent office slowly began to come around
to Apple’s point of view.

Though submitting an application re-
peatedly can incur large legal fees, it is
often effective. About 70 percent of pat-
ent applications are eventually ap-
proved after an applicant has altered
claims, tinkered with language or worn
down the patent examiners. 

One consequence is that patents are
sometimes granted for ideas that al-
ready exist. 

In 1999, for instance, two men re-
ceived a patent for a crustless, sealed
peanut butter and jelly sandwich. (The
J. M. Smucker company acquired the
patent and used it to sue other food
makers. In 2007, after press scrutiny,
federal officials canceled the patent.) 

A year earlier, the patent office had

awarded an Illinois company effective
ownership of many of the basic systems
that power the Internet. That firm sued
a number of tech giants, persuading
many to sign multimillion-dollar settle-
ments, until a jury declared some of the
patents invalid last year.

For Apple’s 8,086,604, the examiners
finally relented last December and is-
sued a patent. 

“Apple got another warhead in its ar-
senal, but there’s no big invention here,”
said David J. Pratt, president of
M-CAM, the patent analysis firm, who
analyzed the application for The Times.

The patent office declined to discuss
8,086,604. Officials pointed out that the
agency’s 7,650 examiners received
more than half a million applications
last year, and the numbers have kept
climbing. 

By all accounts, there have been im-
provements in the patent office since
David J. Kappos took over as director in
2009. In an interview, Mr. Kappos said
the lengthy back-and-forth between ex-
aminers and Apple was evidence that
the system worked. 

“It’s called the patent office,” he said,
noting that issuing patents is the agen-
cy’s job. In a statement, the agency said
it had spent the last three years
strengthening policies to improve pat-
ent quality. Besides, Mr. Kappos said,
“we realize that only a handful of these
patents will be really important.”

However, patent 8,086,604 has proved
very important. In February, Apple
sued Samsung in a California court, ar-
guing that 17 of Samsung’s smart-
phones and tablets violated 8,086,604. In
June, a judge banned sales of Sam-
sung’s Galaxy Nexus phone, validating
8,086,604 and ruling that the phone in-

fringed on Apple’s patent because it fea-
tured a “Google quick search box” that
allowed users to enter one search term,
either typed or spoken, that returned
results simultaneously from the Inter-
net, contacts stored on the phone and
recently visited Web sites. (The ban has
been stayed while under appeal.) 

Searching for Fixes
Some experts worry that Apple’s

broad patents may give the company
control of technologies that, over the
last seven years, have been independ-
ently developed at dozens of companies
and have become central to many de-
vices. 

“Apple could get a chokehold on the
smartphone industry,” said Tim O’Reil-
ly, a publisher of computer guides and a
software patent critic. “A patent is a
government-sanctioned monopoly, and
we should be very cautious about hand-
ing those out.”

Others say the system works fine.
“Intellectual property is property,

just like a house, and its owners deserve
protection,” said Jay P. Kesan, a law
professor at the University of Illinois.
“We have rules in place, and they’re
getting better. 

“And if someone gets a bad patent, so
what?” he said. “You can request a re-
examination. You can go to court to in-
validate the patent. Even rules that
need improvements are better than no
rules at all.”

Five years ago, Congress was debat-
ing how to fix the patent system when
an inventor named Stephen G. Perlman
went to Capitol Hill. 

Mr. Perlman worked at Apple in the
1980s. Today, he runs a start-up incuba-
tor called Rearden in San Francisco. He

holds 100 patents — including for the
software behind the reverse aging in
the film “The Curious Case of Benjamin
Button” — and has about 100 more ap-
plications pending. 

Patents are crucial to his business,
Mr. Perlman said, particularly in raising
money from venture capitalists and de-
terring large companies from copying
his innovations. “When we file a patent
application, it’s a big deal,” he said.

When Mr. Perlman went to Congress,
he brought ideas to protect small in-
ventors. He wasn’t alone in suggesting
solutions. Thousands of companies,
from start-ups like Vlingo to large tech-
nology firms, have argued that a well-
functioning patent system is essential
to their success. The problems with the
current system are so pervasive, they
say, that the courts, lawmakers and Sil-
icon Valley must find their own fixes.

One option is judicial activism. This
year, Judge Posner, in an Illinois federal
court, tossed out patent arguments
made by both Apple and Motorola Mo-
bility in a 38-page opinion that dis-
missed a lawsuit between the two com-
panies. Cleaning up the patent mess,
Judge Posner said in an interview,
might also require reducing the dura-
tion of patents on digital technologies,
which can be as long as 20 years. “That
would make a big difference,” he said.
“After five years, these patents are
mainly traps for the unwary.”

Ideas have also come from policy ex-
perts and Silicon Valley. The Federal
Reserve Bank of St. Louis recently pub-
lished a working paper calling for the
abolition of patents, saying they do
more harm than good. 

Another idea is to create different
classes of patents, so that some kinds of
inventions, like pharmaceuticals, would
receive 20 years of ironclad protection,
while others, like software, would re-
ceive shorter and more flexible terms. 

A third suggestion was made by the
Internet company Twitter, which re-
leased an “Innovator’s Patent Agree-
ment” this year intended to give soft-
ware engineers some control over how
their creations are used. Under the
terms of the agreement, companies
pledge that patents will be used only for
defensive purposes.

“We’re just trying to do something
modest,” said Benjamin Lee, Twitter’s
legal counsel. 

Similarly, law school faculty at the
University of California, Berkeley, have
proposed a “Defensive Patent License”
in which companies would contribute
patents to a common pool that shielded
participants from litigious aggressors.
Companies would be allowed to partici-
pate as long as they did not become
first-strike plaintiffs. The benefit is that
“you don’t have to worry about your
patent being weaponized” and used to
attack competitors, said Jason M.

Schultz, an assistant professor who
helped design the license.

But to really make a difference, such
ideas require the participation of large
technology companies, and the incen-
tives to cooperate are small. So some
frustrated engineers have become out-
spoken advocates for reform. 

Mr. Perlman, the independent inven-
tor, for instance, was hopeful his voice
would be heard on Capitol Hill. But
alongside Mr. Perlman were hundreds
of lobbyists from high-tech corporations
and the pharmaceutical industry, which
often push conflicting proposals. Big
technology companies, in general, want
to limit the financial damages juries can
award for minor patent violations, while
drug makers want to make sure they
can sue for billions of dollars if a single
patent is violated. 

These and dozens of other narrow
battles have paralyzed Congress’s abil-
ity to make real changes, lawmakers
and lobbyists say. The last attempt, the
America Invents Act, which was passed
last year, achieved mostly administra-
tive fixes, like making it easier for out-
siders to challenge a patent’s validity. 

The new law did make one funda-
mental change. Since the patent system
was overseen by Thomas Jefferson, the
United States has awarded ownership
of an innovation to whoever created the
first prototype, a policy known as “first
to invent.” Under the America Invents
Act, ownership will be awarded to who-
ever submits the first application, or
“first to file.” 

The shift, inventors like Mr. Perlman
say, makes life harder for small entre-
preneurs. Large companies with battal-
ions of lawyers can file thousands of
pre-emptive patent applications in
emerging industries. Start-ups, lacking
similar resources, will find themselves
easy prey once their products show
promise.

That is the concern of people like Mr.
Phillips, the voice recognition specialist
and one-time Siri partner who founded
Vlingo. “Start-ups are where progress
occurs,” he said in an interview. “If you
spend all your time in court, you can’t
create much technology.” 

In June, Mr. Phillips started work at
his new employer, and former court-
room adversary, Nuance. Theoretically,
his job was to help manage the compa-
nies’ integration and find new techno-
logical frontiers to explore. With a back-
ground at M.I.T. and Carnegie Mellon,
he is widely acknowledged as one of the
most innovative thinkers in computer
speech.

But he spent much of the summer on
vacation, recuperating from the last six
bruising years. And in September, he
quit. He plans to leave voice recognition
altogether, he has told friends, and find
an industry with less treacherous pat-
ent terrain.
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HTC and APPLE
Apple filed suit against phone maker HTC in 
2010 in a move widely seen as directed at 
Google, which had partnered with HTC. At the 
time, Apple’s chief executive, Steven P. Jobs, 
said in a statement: “We can sit by and watch 
competitors steal our patented inventions, or 
we can do something about it. We’ve decided 
to do something about it.”

SAMSUNG and APPLE
Apple and Samsung are 
suing each other around the 
world. In August, a California 
jury awarded Apple $1 
billion. The same day, in 
South Korea, a court 
delivered a mixed verdict 
that, in part, ruled in 
Samsung's favor. A week 
later, in Japan, Samsung 
was the winner. 

NOKIA and APPLE
In 2009, Nokia sued Apple for patent 
infringements and Apple countersued. 
In 2011 the companies settled some 
cases, with Apple reportedly agreeing 
to make a one-time payment of $600 
million and future royalties to Nokia.

Google bought Motorola 
Mobility in 2011 for 

$12.5 billion, largely for 
its patent portfolio.

Suits 
among the 
top 10 
litigants

Plaintiff 
with party 
not shown

Defendant 
with party 
not shown

GOOGLE and APPLE
Many of Apple’s lawsuits are seen as proxy fights 
in its battle with Google, which created Android, 
now the dominant smartphone operating system. 
Apple has not sued Google directly, though it has 
sued its partners, including HTC and Samsung, 
and has countersued Motorola Mobility, now a 
division of Google.

Mobile phone lawsuits filed since 2006
Each arrow represents a lawsuit involving a 
mobile patent. In some cases, when 
multiple firms are plaintiffs or defendants, a 
single suit is represented with multiple 
arrows. The circles are sized according to 
the total for each company.

Source: LexMachina THE NEW YORK TIMES

When possible, subsidiaries were counted as the parent company. In some instances, suits and countersuits have the
same case number and so may be counted as only one case. These are the top 10 litigants as of the end of 2011.

Apple has been involved in 142 smartphone patent lawsuits — and 
in six instances, suits with multiple plaintiffs — since 2006. A 
majority of patent suits within the smartphone industry are filed by 
so-called trolls, companies that exist solely to sue. But tech giants 
have also traded lawsuits among themselves.

Fighters in a Patent War

Most of Technology Patents’ operations seem 
devoted to suing 87 companies, including most 
major telecommunications firms, for violating 
patents regarding sending information over a 
digital network.

“There’s a real chaos. The standards for granting patents
are too loose.”

RICHARD A. POSNER, federal appellate judge
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spent about 23 hours — the time generally allot-
ted for reviewing a new application — examin-
ing the three dozen pages before recommending 
rejection. The application, for a voice- and text-
based search engine, was “an obvious variation” 
on existing ideas, a patent examiner named Ra-
heem Hoffler wrote. Over the next five years, 
Apple modified and resubmitted the application 
eight times — and each time it was rejected by 
the patent office.

Until last year.
On its 10th attempt, Apple got patent 

8,086,604 approved. Today, though the patent 
was not among those Vlingo and Nuance fought 
over, it is known as the Siri patent because it is 
widely viewed as one of the linchpins of Apple’s 
strategy to protect its smartphone technologies.

In February, the company deployed this 
new patent in a continuing lawsuit against Sam-
sung that could radically reorder the $200 billion 
smartphone business by giving Apple effective 
ownership of now-commonplace technologies, 
software experts say.

Patent 8,086,604’s path to approval “shows 
there’s a lot wrong with the process,” said Arti K. 
Rai, an intellectual property expert at Duke Uni-
versity School of Law who reviewed the patent 
application for The Times. That patent, like nu-
merous others, is an example of how companies 
can file an application again and again until they 
win approval, Ms. Rai said.

When Apple submitted the first application 
for 8,086,604, the iPhone and Siri did not exist. 
The application was aspirational: it described a 
theoretical “universal interface” that would al-
low people to search across various mediums, 
like the Internet, corporate databases and com-
puter hard drives, without having to use multiple 
search engines. It outlined how such software 
might function, but it did not offer specifics about 
how to build it. It suggested that some people 
might speak a search phrase rather than use a 
keyboard.

The ideas contained in the application would 
blossom at Apple, Google, Microsoft, Nuance, 
Vlingo and dozens of other companies. All the 
while, the application traveled quietly through 
the patent office, where officials rejected it twice 
in 2007, three times in 2008, once in 2009, twice in 
2010 and once in 2011.

The patent office has a reputation for being 
overworked, understaffed and plagued by em-

ployee turnover, and employees concede that 
some of their work is subjective.

“When I get an application, I basically have 
two days to research and write a 10- to 20-page 
term paper on why I think it should be approved 
or rejected,” said Robert Budens, a 22-year pat-
ent examiner and president of the examiners’ la-
bor union. “I’m not going to pretend like we get it 
right every time.”

To receive a patent, an invention must be 
novel (substantially different from what exists), 
not obvious (one can’t patent a new toaster sim-
ply by expanding it to handle five slices of bread), 
and useful (someone can’t patent an invisibility 
machine if invisibility is impossible).

“If you give the same application to 10 dif-
ferent examiners, you’ll get 10 different results,” 
said Raymond Persino, a patent lawyer who 
worked as an examiner from 1998 to 2005.

After patent 8,086,604 was first rejected in 
2007, Apple’s lawyers made small adjustments 
to the application, changing the word “docu-
ments” to “items of information” and inserting 
the phrase “heuristic modules” to refer to bits 
of software code. A few years later, the inclusion 
of the word “predetermined” further narrowed 
Apple’s approach.

These changes had little substantial impact, 
said experts who reviewed the application for 
The Times. But the patent office slowly began to 
come around to Apple’s point of view.

Though submitting an application repeated-
ly can incur large legal fees, it is often effective. 
About 70 percent of patent applications are even-
tually approved after an applicant has altered 
claims, tinkered with language or worn down the 
patent examiners.

One consequence is that patents are some-
times granted for ideas that already exist.

In 1999, for instance, two men received a pat-
ent for a crustless, sealed peanut butter and jelly 
sandwich. (The J. M. Smucker company acquired 
the patent and used it to sue other food makers. 
In 2007, after press scrutiny, federal officials can-
celed the patent.)

A year earlier, the patent office had awarded 
an Illinois company effective ownership of many 
of the basic systems that power the Internet. 
That firm sued a number of tech giants, persuad-
ing many to sign multimillion-dollar settlements, 
until a jury declared some of the patents invalid 
last year.



For Apple’s 8,086,604, the examiners finally 
relented last December and issued a patent.

“Apple got another warhead in its arsenal, 
but there’s no big invention here,” said David J. 
Pratt, president of M-CAM, the patent analysis 
firm, who analyzed the application for The Times.

The patent office declined to discuss 
8,086,604. Officials pointed out that the agency’s 
7,650 examiners received more than half a mil-
lion applications last year, and the numbers have 
kept climbing.

By all accounts, there have been improve-
ments in the patent office since David J. Kappos 
took over as director in 2009. In an interview, Mr. 
Kappos said the lengthy back-and-forth between 
examiners and Apple was evidence that the sys-
tem worked.

“It’s called the patent office,” he said, not-
ing that issuing patents is the agency’s job. In a 
statement, the agency said it had spent the last 
three years strengthening policies to improve 
patent quality. Besides, Mr. Kappos said, “we re-
alize that only a handful of these patents will be 
really important.”

However, patent 8,086,604 has proved very 
important. In February, Apple sued Samsung in 
a California court, arguing that 17 of Samsung’s 
smartphones and tablets violated 8,086,604. In 

June, a judge banned sales of Samsung’s Galaxy 
Nexus phone, validating 8,086,604 and ruling that 
the phone infringed on Apple’s patent because 
it featured a “Google quick search box” that al-
lowed users to enter one search term, either 
typed or spoken, that returned results simulta-
neously from the Internet, contacts stored on the 
phone and recently visited Web sites. (The ban 
has been stayed while under appeal.)

Searching for Fixes
Some experts worry that Apple’s broad 

patents may give the company control of tech-
nologies that, over the last seven years, have 
been independently developed at dozens of 
companies and have become central to many 
devices.

“Apple could get a chokehold on the smart-
phone industry,” said Tim O’Reilly, a publisher 
of computer guides and a software patent crit-
ic. “A patent is a government-sanctioned mo-
nopoly, and we should be very cautious about 
handing those out.”

Others say the system works fine.
“Intellectual property is property, just like 

a house, and its owners deserve protection,” 
said Jay P. Kesan, a law professor at the Uni-
versity of Illinois. “We have rules in place, and 

Apple, they’ve chosen to sue us.” Sam-
sung, Motorola, Nokia and HTC have
sued Apple, claiming it violated stand-
ards-essential patents.

Another sign of fatigue is the fre-
quency with which executives and law-
yers from Apple and Google speak to
one another about patent disputes. Ear-
lier this year, Google proposed a cease-
fire, according to people familiar with
the conversations. And when Google
withdrew its Motorola suit last week, it
was widely seen as a peace gesture. 

But Apple has been hard to pin down,
said one person from Google who was
not authorized to speak publicly. “Some-
times they’re asking for money. Then
they say we have to promise to not copy
aspects of the iPhone. And whenever
we get close to an agreement, it all
changes again. 

“Our feeling is they don’t really want
this to end. As long as everyone is dis-
tracted by these trials, the iPhone con-
tinues to sell.”

Apple declined to comment on the ne-
gotiations. 

The Patent Bureaucracy
The application by Apple that eventu-

ally became patent 8,086,604 first
crossed desks at the Patent and Trade-
mark Office on a winter day in 2004. 

In the next two years, a small cast of
officials spent about 23 hours — the
time generally allotted for reviewing a
new application — examining the three
dozen pages before recommending re-
jection. The application, for a voice- and
text-based search engine, was “an obvi-
ous variation” on existing ideas, a pat-
ent examiner named Raheem Hoffler
wrote. Over the next five years, Apple
modified and resubmitted the applica-
tion eight times — and each time it was
rejected by the patent office. 

Until last year. 
On its 10th attempt, Apple got patent

8,086,604 approved. Today, though the
patent was not among those Vlingo and
Nuance fought over, it is known as the
Siri patent because it is widely viewed
as one of the linchpins of Apple’s strat-
egy to protect its smartphone technolo-
gies. 

In February, the company deployed
this new patent in a continuing lawsuit
against Samsung that could radically
reorder the $200 billion smartphone
business by giving Apple effective own-
ership of now-commonplace technolo-
gies, software experts say.

Patent 8,086,604’s path to approval
“shows there’s a lot wrong with the pro-
cess,” said Arti K. Rai, an intellectual
property expert at Duke University
School of Law who reviewed the patent
application for The Times. That patent,
like numerous others, is an example of
how companies can file an application
again and again until they win approval,
Ms. Rai said. 

When Apple submitted the first appli-
cation for 8,086,604, the iPhone and Siri
did not exist. The application was aspi-
rational: it described a theoretical “uni-
versal interface” that would allow peo-
ple to search across various mediums,
like the Internet, corporate databases
and computer hard drives, without hav-
ing to use multiple search engines. It
outlined how such software might func-
tion, but it did not offer specifics about
how to build it. It suggested that some
people might speak a search phrase
rather than use a keyboard. 

The ideas contained in the application
would blossom at Apple, Google, Micro-
soft, Nuance, Vlingo and dozens of oth-
er companies. All the while, the applica-
tion traveled quietly through the patent
office, where officials rejected it twice in
2007, three times in 2008, once in 2009,
twice in 2010 and once in 2011.

The patent office has a reputation for
being overworked, understaffed and
plagued by employee turnover, and em-
ployees concede that some of their work
is subjective. 

“When I get an application, I basical-
ly have two days to research and write a
10- to 20-page term paper on why I think
it should be approved or rejected,” said
Robert Budens, a 22-year patent exam-
iner and president of the examiners’ la-
bor union. “I’m not going to pretend like
we get it right every time.”

To receive a patent, an invention
must be novel (substantially different
from what exists), not obvious (one
can’t patent a new toaster simply by ex-
panding it to handle five slices of
bread), and useful (someone can’t pat-
ent an invisibility machine if invisibility
is impossible). 

“If you give the same application to 10
different examiners, you’ll get 10 differ-
ent results,” said Raymond Persino, a
patent lawyer who worked as an exam-
iner from 1998 to 2005. 

After patent 8,086,604 was first re-
jected in 2007, Apple’s lawyers made
small adjustments to the application,
changing the word “documents” to
“items of information” and inserting the
phrase “heuristic modules” to refer to
bits of software code. A few years later,
the inclusion of the word “predeter-
mined” further narrowed Apple’s ap-
proach. 

These changes had little substantial
impact, said experts who reviewed the
application for The Times. But the pat-
ent office slowly began to come around
to Apple’s point of view.

Though submitting an application re-
peatedly can incur large legal fees, it is
often effective. About 70 percent of pat-
ent applications are eventually ap-
proved after an applicant has altered
claims, tinkered with language or worn
down the patent examiners. 

One consequence is that patents are
sometimes granted for ideas that al-
ready exist. 

In 1999, for instance, two men re-
ceived a patent for a crustless, sealed
peanut butter and jelly sandwich. (The
J. M. Smucker company acquired the
patent and used it to sue other food
makers. In 2007, after press scrutiny,
federal officials canceled the patent.) 

A year earlier, the patent office had

awarded an Illinois company effective
ownership of many of the basic systems
that power the Internet. That firm sued
a number of tech giants, persuading
many to sign multimillion-dollar settle-
ments, until a jury declared some of the
patents invalid last year.

For Apple’s 8,086,604, the examiners
finally relented last December and is-
sued a patent. 

“Apple got another warhead in its ar-
senal, but there’s no big invention here,”
said David J. Pratt, president of
M-CAM, the patent analysis firm, who
analyzed the application for The Times.

The patent office declined to discuss
8,086,604. Officials pointed out that the
agency’s 7,650 examiners received
more than half a million applications
last year, and the numbers have kept
climbing. 

By all accounts, there have been im-
provements in the patent office since
David J. Kappos took over as director in
2009. In an interview, Mr. Kappos said
the lengthy back-and-forth between ex-
aminers and Apple was evidence that
the system worked. 

“It’s called the patent office,” he said,
noting that issuing patents is the agen-
cy’s job. In a statement, the agency said
it had spent the last three years
strengthening policies to improve pat-
ent quality. Besides, Mr. Kappos said,
“we realize that only a handful of these
patents will be really important.”

However, patent 8,086,604 has proved
very important. In February, Apple
sued Samsung in a California court, ar-
guing that 17 of Samsung’s smart-
phones and tablets violated 8,086,604. In
June, a judge banned sales of Sam-
sung’s Galaxy Nexus phone, validating
8,086,604 and ruling that the phone in-

fringed on Apple’s patent because it fea-
tured a “Google quick search box” that
allowed users to enter one search term,
either typed or spoken, that returned
results simultaneously from the Inter-
net, contacts stored on the phone and
recently visited Web sites. (The ban has
been stayed while under appeal.) 

Searching for Fixes
Some experts worry that Apple’s

broad patents may give the company
control of technologies that, over the
last seven years, have been independ-
ently developed at dozens of companies
and have become central to many de-
vices. 

“Apple could get a chokehold on the
smartphone industry,” said Tim O’Reil-
ly, a publisher of computer guides and a
software patent critic. “A patent is a
government-sanctioned monopoly, and
we should be very cautious about hand-
ing those out.”

Others say the system works fine.
“Intellectual property is property,

just like a house, and its owners deserve
protection,” said Jay P. Kesan, a law
professor at the University of Illinois.
“We have rules in place, and they’re
getting better. 

“And if someone gets a bad patent, so
what?” he said. “You can request a re-
examination. You can go to court to in-
validate the patent. Even rules that
need improvements are better than no
rules at all.”

Five years ago, Congress was debat-
ing how to fix the patent system when
an inventor named Stephen G. Perlman
went to Capitol Hill. 

Mr. Perlman worked at Apple in the
1980s. Today, he runs a start-up incuba-
tor called Rearden in San Francisco. He

holds 100 patents — including for the
software behind the reverse aging in
the film “The Curious Case of Benjamin
Button” — and has about 100 more ap-
plications pending. 

Patents are crucial to his business,
Mr. Perlman said, particularly in raising
money from venture capitalists and de-
terring large companies from copying
his innovations. “When we file a patent
application, it’s a big deal,” he said.

When Mr. Perlman went to Congress,
he brought ideas to protect small in-
ventors. He wasn’t alone in suggesting
solutions. Thousands of companies,
from start-ups like Vlingo to large tech-
nology firms, have argued that a well-
functioning patent system is essential
to their success. The problems with the
current system are so pervasive, they
say, that the courts, lawmakers and Sil-
icon Valley must find their own fixes.

One option is judicial activism. This
year, Judge Posner, in an Illinois federal
court, tossed out patent arguments
made by both Apple and Motorola Mo-
bility in a 38-page opinion that dis-
missed a lawsuit between the two com-
panies. Cleaning up the patent mess,
Judge Posner said in an interview,
might also require reducing the dura-
tion of patents on digital technologies,
which can be as long as 20 years. “That
would make a big difference,” he said.
“After five years, these patents are
mainly traps for the unwary.”

Ideas have also come from policy ex-
perts and Silicon Valley. The Federal
Reserve Bank of St. Louis recently pub-
lished a working paper calling for the
abolition of patents, saying they do
more harm than good. 

Another idea is to create different
classes of patents, so that some kinds of
inventions, like pharmaceuticals, would
receive 20 years of ironclad protection,
while others, like software, would re-
ceive shorter and more flexible terms. 

A third suggestion was made by the
Internet company Twitter, which re-
leased an “Innovator’s Patent Agree-
ment” this year intended to give soft-
ware engineers some control over how
their creations are used. Under the
terms of the agreement, companies
pledge that patents will be used only for
defensive purposes.

“We’re just trying to do something
modest,” said Benjamin Lee, Twitter’s
legal counsel. 

Similarly, law school faculty at the
University of California, Berkeley, have
proposed a “Defensive Patent License”
in which companies would contribute
patents to a common pool that shielded
participants from litigious aggressors.
Companies would be allowed to partici-
pate as long as they did not become
first-strike plaintiffs. The benefit is that
“you don’t have to worry about your
patent being weaponized” and used to
attack competitors, said Jason M.

Schultz, an assistant professor who
helped design the license.

But to really make a difference, such
ideas require the participation of large
technology companies, and the incen-
tives to cooperate are small. So some
frustrated engineers have become out-
spoken advocates for reform. 

Mr. Perlman, the independent inven-
tor, for instance, was hopeful his voice
would be heard on Capitol Hill. But
alongside Mr. Perlman were hundreds
of lobbyists from high-tech corporations
and the pharmaceutical industry, which
often push conflicting proposals. Big
technology companies, in general, want
to limit the financial damages juries can
award for minor patent violations, while
drug makers want to make sure they
can sue for billions of dollars if a single
patent is violated. 

These and dozens of other narrow
battles have paralyzed Congress’s abil-
ity to make real changes, lawmakers
and lobbyists say. The last attempt, the
America Invents Act, which was passed
last year, achieved mostly administra-
tive fixes, like making it easier for out-
siders to challenge a patent’s validity. 

The new law did make one funda-
mental change. Since the patent system
was overseen by Thomas Jefferson, the
United States has awarded ownership
of an innovation to whoever created the
first prototype, a policy known as “first
to invent.” Under the America Invents
Act, ownership will be awarded to who-
ever submits the first application, or
“first to file.” 

The shift, inventors like Mr. Perlman
say, makes life harder for small entre-
preneurs. Large companies with battal-
ions of lawyers can file thousands of
pre-emptive patent applications in
emerging industries. Start-ups, lacking
similar resources, will find themselves
easy prey once their products show
promise.

That is the concern of people like Mr.
Phillips, the voice recognition specialist
and one-time Siri partner who founded
Vlingo. “Start-ups are where progress
occurs,” he said in an interview. “If you
spend all your time in court, you can’t
create much technology.” 

In June, Mr. Phillips started work at
his new employer, and former court-
room adversary, Nuance. Theoretically,
his job was to help manage the compa-
nies’ integration and find new techno-
logical frontiers to explore. With a back-
ground at M.I.T. and Carnegie Mellon,
he is widely acknowledged as one of the
most innovative thinkers in computer
speech.

But he spent much of the summer on
vacation, recuperating from the last six
bruising years. And in September, he
quit. He plans to leave voice recognition
altogether, he has told friends, and find
an industry with less treacherous pat-
ent terrain.
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HTC and APPLE
Apple filed suit against phone maker HTC in 
2010 in a move widely seen as directed at 
Google, which had partnered with HTC. At the 
time, Apple’s chief executive, Steven P. Jobs, 
said in a statement: “We can sit by and watch 
competitors steal our patented inventions, or 
we can do something about it. We’ve decided 
to do something about it.”

SAMSUNG and APPLE
Apple and Samsung are 
suing each other around the 
world. In August, a California 
jury awarded Apple $1 
billion. The same day, in 
South Korea, a court 
delivered a mixed verdict 
that, in part, ruled in 
Samsung's favor. A week 
later, in Japan, Samsung 
was the winner. 

NOKIA and APPLE
In 2009, Nokia sued Apple for patent 
infringements and Apple countersued. 
In 2011 the companies settled some 
cases, with Apple reportedly agreeing 
to make a one-time payment of $600 
million and future royalties to Nokia.

Google bought Motorola 
Mobility in 2011 for 

$12.5 billion, largely for 
its patent portfolio.

Suits 
among the 
top 10 
litigants

Plaintiff 
with party 
not shown

Defendant 
with party 
not shown

GOOGLE and APPLE
Many of Apple’s lawsuits are seen as proxy fights 
in its battle with Google, which created Android, 
now the dominant smartphone operating system. 
Apple has not sued Google directly, though it has 
sued its partners, including HTC and Samsung, 
and has countersued Motorola Mobility, now a 
division of Google.

Mobile phone lawsuits filed since 2006
Each arrow represents a lawsuit involving a 
mobile patent. In some cases, when 
multiple firms are plaintiffs or defendants, a 
single suit is represented with multiple 
arrows. The circles are sized according to 
the total for each company.

Source: LexMachina THE NEW YORK TIMES

When possible, subsidiaries were counted as the parent company. In some instances, suits and countersuits have the
same case number and so may be counted as only one case. These are the top 10 litigants as of the end of 2011.

Apple has been involved in 142 smartphone patent lawsuits — and 
in six instances, suits with multiple plaintiffs — since 2006. A 
majority of patent suits within the smartphone industry are filed by 
so-called trolls, companies that exist solely to sue. But tech giants 
have also traded lawsuits among themselves.

Fighters in a Patent War

Most of Technology Patents’ operations seem 
devoted to suing 87 companies, including most 
major telecommunications firms, for violating 
patents regarding sending information over a 
digital network.

“There’s a real chaos. The standards for granting patents
are too loose.”

RICHARD A. POSNER, federal appellate judge

NATHAN WEBER FOR THE NEW YORK TIMES 
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Apple, they’ve chosen to sue us.” Sam-
sung, Motorola, Nokia and HTC have
sued Apple, claiming it violated stand-
ards-essential patents.

Another sign of fatigue is the fre-
quency with which executives and law-
yers from Apple and Google speak to
one another about patent disputes. Ear-
lier this year, Google proposed a cease-
fire, according to people familiar with
the conversations. And when Google
withdrew its Motorola suit last week, it
was widely seen as a peace gesture. 

But Apple has been hard to pin down,
said one person from Google who was
not authorized to speak publicly. “Some-
times they’re asking for money. Then
they say we have to promise to not copy
aspects of the iPhone. And whenever
we get close to an agreement, it all
changes again. 

“Our feeling is they don’t really want
this to end. As long as everyone is dis-
tracted by these trials, the iPhone con-
tinues to sell.”

Apple declined to comment on the ne-
gotiations. 

The Patent Bureaucracy
The application by Apple that eventu-

ally became patent 8,086,604 first
crossed desks at the Patent and Trade-
mark Office on a winter day in 2004. 

In the next two years, a small cast of
officials spent about 23 hours — the
time generally allotted for reviewing a
new application — examining the three
dozen pages before recommending re-
jection. The application, for a voice- and
text-based search engine, was “an obvi-
ous variation” on existing ideas, a pat-
ent examiner named Raheem Hoffler
wrote. Over the next five years, Apple
modified and resubmitted the applica-
tion eight times — and each time it was
rejected by the patent office. 

Until last year. 
On its 10th attempt, Apple got patent

8,086,604 approved. Today, though the
patent was not among those Vlingo and
Nuance fought over, it is known as the
Siri patent because it is widely viewed
as one of the linchpins of Apple’s strat-
egy to protect its smartphone technolo-
gies. 

In February, the company deployed
this new patent in a continuing lawsuit
against Samsung that could radically
reorder the $200 billion smartphone
business by giving Apple effective own-
ership of now-commonplace technolo-
gies, software experts say.

Patent 8,086,604’s path to approval
“shows there’s a lot wrong with the pro-
cess,” said Arti K. Rai, an intellectual
property expert at Duke University
School of Law who reviewed the patent
application for The Times. That patent,
like numerous others, is an example of
how companies can file an application
again and again until they win approval,
Ms. Rai said. 

When Apple submitted the first appli-
cation for 8,086,604, the iPhone and Siri
did not exist. The application was aspi-
rational: it described a theoretical “uni-
versal interface” that would allow peo-
ple to search across various mediums,
like the Internet, corporate databases
and computer hard drives, without hav-
ing to use multiple search engines. It
outlined how such software might func-
tion, but it did not offer specifics about
how to build it. It suggested that some
people might speak a search phrase
rather than use a keyboard. 

The ideas contained in the application
would blossom at Apple, Google, Micro-
soft, Nuance, Vlingo and dozens of oth-
er companies. All the while, the applica-
tion traveled quietly through the patent
office, where officials rejected it twice in
2007, three times in 2008, once in 2009,
twice in 2010 and once in 2011.

The patent office has a reputation for
being overworked, understaffed and
plagued by employee turnover, and em-
ployees concede that some of their work
is subjective. 

“When I get an application, I basical-
ly have two days to research and write a
10- to 20-page term paper on why I think
it should be approved or rejected,” said
Robert Budens, a 22-year patent exam-
iner and president of the examiners’ la-
bor union. “I’m not going to pretend like
we get it right every time.”

To receive a patent, an invention
must be novel (substantially different
from what exists), not obvious (one
can’t patent a new toaster simply by ex-
panding it to handle five slices of
bread), and useful (someone can’t pat-
ent an invisibility machine if invisibility
is impossible). 

“If you give the same application to 10
different examiners, you’ll get 10 differ-
ent results,” said Raymond Persino, a
patent lawyer who worked as an exam-
iner from 1998 to 2005. 

After patent 8,086,604 was first re-
jected in 2007, Apple’s lawyers made
small adjustments to the application,
changing the word “documents” to
“items of information” and inserting the
phrase “heuristic modules” to refer to
bits of software code. A few years later,
the inclusion of the word “predeter-
mined” further narrowed Apple’s ap-
proach. 

These changes had little substantial
impact, said experts who reviewed the
application for The Times. But the pat-
ent office slowly began to come around
to Apple’s point of view.

Though submitting an application re-
peatedly can incur large legal fees, it is
often effective. About 70 percent of pat-
ent applications are eventually ap-
proved after an applicant has altered
claims, tinkered with language or worn
down the patent examiners. 

One consequence is that patents are
sometimes granted for ideas that al-
ready exist. 

In 1999, for instance, two men re-
ceived a patent for a crustless, sealed
peanut butter and jelly sandwich. (The
J. M. Smucker company acquired the
patent and used it to sue other food
makers. In 2007, after press scrutiny,
federal officials canceled the patent.) 

A year earlier, the patent office had

awarded an Illinois company effective
ownership of many of the basic systems
that power the Internet. That firm sued
a number of tech giants, persuading
many to sign multimillion-dollar settle-
ments, until a jury declared some of the
patents invalid last year.

For Apple’s 8,086,604, the examiners
finally relented last December and is-
sued a patent. 

“Apple got another warhead in its ar-
senal, but there’s no big invention here,”
said David J. Pratt, president of
M-CAM, the patent analysis firm, who
analyzed the application for The Times.

The patent office declined to discuss
8,086,604. Officials pointed out that the
agency’s 7,650 examiners received
more than half a million applications
last year, and the numbers have kept
climbing. 

By all accounts, there have been im-
provements in the patent office since
David J. Kappos took over as director in
2009. In an interview, Mr. Kappos said
the lengthy back-and-forth between ex-
aminers and Apple was evidence that
the system worked. 

“It’s called the patent office,” he said,
noting that issuing patents is the agen-
cy’s job. In a statement, the agency said
it had spent the last three years
strengthening policies to improve pat-
ent quality. Besides, Mr. Kappos said,
“we realize that only a handful of these
patents will be really important.”

However, patent 8,086,604 has proved
very important. In February, Apple
sued Samsung in a California court, ar-
guing that 17 of Samsung’s smart-
phones and tablets violated 8,086,604. In
June, a judge banned sales of Sam-
sung’s Galaxy Nexus phone, validating
8,086,604 and ruling that the phone in-

fringed on Apple’s patent because it fea-
tured a “Google quick search box” that
allowed users to enter one search term,
either typed or spoken, that returned
results simultaneously from the Inter-
net, contacts stored on the phone and
recently visited Web sites. (The ban has
been stayed while under appeal.) 

Searching for Fixes
Some experts worry that Apple’s

broad patents may give the company
control of technologies that, over the
last seven years, have been independ-
ently developed at dozens of companies
and have become central to many de-
vices. 

“Apple could get a chokehold on the
smartphone industry,” said Tim O’Reil-
ly, a publisher of computer guides and a
software patent critic. “A patent is a
government-sanctioned monopoly, and
we should be very cautious about hand-
ing those out.”

Others say the system works fine.
“Intellectual property is property,

just like a house, and its owners deserve
protection,” said Jay P. Kesan, a law
professor at the University of Illinois.
“We have rules in place, and they’re
getting better. 

“And if someone gets a bad patent, so
what?” he said. “You can request a re-
examination. You can go to court to in-
validate the patent. Even rules that
need improvements are better than no
rules at all.”

Five years ago, Congress was debat-
ing how to fix the patent system when
an inventor named Stephen G. Perlman
went to Capitol Hill. 

Mr. Perlman worked at Apple in the
1980s. Today, he runs a start-up incuba-
tor called Rearden in San Francisco. He

holds 100 patents — including for the
software behind the reverse aging in
the film “The Curious Case of Benjamin
Button” — and has about 100 more ap-
plications pending. 

Patents are crucial to his business,
Mr. Perlman said, particularly in raising
money from venture capitalists and de-
terring large companies from copying
his innovations. “When we file a patent
application, it’s a big deal,” he said.

When Mr. Perlman went to Congress,
he brought ideas to protect small in-
ventors. He wasn’t alone in suggesting
solutions. Thousands of companies,
from start-ups like Vlingo to large tech-
nology firms, have argued that a well-
functioning patent system is essential
to their success. The problems with the
current system are so pervasive, they
say, that the courts, lawmakers and Sil-
icon Valley must find their own fixes.

One option is judicial activism. This
year, Judge Posner, in an Illinois federal
court, tossed out patent arguments
made by both Apple and Motorola Mo-
bility in a 38-page opinion that dis-
missed a lawsuit between the two com-
panies. Cleaning up the patent mess,
Judge Posner said in an interview,
might also require reducing the dura-
tion of patents on digital technologies,
which can be as long as 20 years. “That
would make a big difference,” he said.
“After five years, these patents are
mainly traps for the unwary.”

Ideas have also come from policy ex-
perts and Silicon Valley. The Federal
Reserve Bank of St. Louis recently pub-
lished a working paper calling for the
abolition of patents, saying they do
more harm than good. 

Another idea is to create different
classes of patents, so that some kinds of
inventions, like pharmaceuticals, would
receive 20 years of ironclad protection,
while others, like software, would re-
ceive shorter and more flexible terms. 

A third suggestion was made by the
Internet company Twitter, which re-
leased an “Innovator’s Patent Agree-
ment” this year intended to give soft-
ware engineers some control over how
their creations are used. Under the
terms of the agreement, companies
pledge that patents will be used only for
defensive purposes.

“We’re just trying to do something
modest,” said Benjamin Lee, Twitter’s
legal counsel. 

Similarly, law school faculty at the
University of California, Berkeley, have
proposed a “Defensive Patent License”
in which companies would contribute
patents to a common pool that shielded
participants from litigious aggressors.
Companies would be allowed to partici-
pate as long as they did not become
first-strike plaintiffs. The benefit is that
“you don’t have to worry about your
patent being weaponized” and used to
attack competitors, said Jason M.

Schultz, an assistant professor who
helped design the license.

But to really make a difference, such
ideas require the participation of large
technology companies, and the incen-
tives to cooperate are small. So some
frustrated engineers have become out-
spoken advocates for reform. 

Mr. Perlman, the independent inven-
tor, for instance, was hopeful his voice
would be heard on Capitol Hill. But
alongside Mr. Perlman were hundreds
of lobbyists from high-tech corporations
and the pharmaceutical industry, which
often push conflicting proposals. Big
technology companies, in general, want
to limit the financial damages juries can
award for minor patent violations, while
drug makers want to make sure they
can sue for billions of dollars if a single
patent is violated. 

These and dozens of other narrow
battles have paralyzed Congress’s abil-
ity to make real changes, lawmakers
and lobbyists say. The last attempt, the
America Invents Act, which was passed
last year, achieved mostly administra-
tive fixes, like making it easier for out-
siders to challenge a patent’s validity. 

The new law did make one funda-
mental change. Since the patent system
was overseen by Thomas Jefferson, the
United States has awarded ownership
of an innovation to whoever created the
first prototype, a policy known as “first
to invent.” Under the America Invents
Act, ownership will be awarded to who-
ever submits the first application, or
“first to file.” 

The shift, inventors like Mr. Perlman
say, makes life harder for small entre-
preneurs. Large companies with battal-
ions of lawyers can file thousands of
pre-emptive patent applications in
emerging industries. Start-ups, lacking
similar resources, will find themselves
easy prey once their products show
promise.

That is the concern of people like Mr.
Phillips, the voice recognition specialist
and one-time Siri partner who founded
Vlingo. “Start-ups are where progress
occurs,” he said in an interview. “If you
spend all your time in court, you can’t
create much technology.” 

In June, Mr. Phillips started work at
his new employer, and former court-
room adversary, Nuance. Theoretically,
his job was to help manage the compa-
nies’ integration and find new techno-
logical frontiers to explore. With a back-
ground at M.I.T. and Carnegie Mellon,
he is widely acknowledged as one of the
most innovative thinkers in computer
speech.

But he spent much of the summer on
vacation, recuperating from the last six
bruising years. And in September, he
quit. He plans to leave voice recognition
altogether, he has told friends, and find
an industry with less treacherous pat-
ent terrain.
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HTC and APPLE
Apple filed suit against phone maker HTC in 
2010 in a move widely seen as directed at 
Google, which had partnered with HTC. At the 
time, Apple’s chief executive, Steven P. Jobs, 
said in a statement: “We can sit by and watch 
competitors steal our patented inventions, or 
we can do something about it. We’ve decided 
to do something about it.”

SAMSUNG and APPLE
Apple and Samsung are 
suing each other around the 
world. In August, a California 
jury awarded Apple $1 
billion. The same day, in 
South Korea, a court 
delivered a mixed verdict 
that, in part, ruled in 
Samsung's favor. A week 
later, in Japan, Samsung 
was the winner. 

NOKIA and APPLE
In 2009, Nokia sued Apple for patent 
infringements and Apple countersued. 
In 2011 the companies settled some 
cases, with Apple reportedly agreeing 
to make a one-time payment of $600 
million and future royalties to Nokia.

Google bought Motorola 
Mobility in 2011 for 

$12.5 billion, largely for 
its patent portfolio.

Suits 
among the 
top 10 
litigants

Plaintiff 
with party 
not shown

Defendant 
with party 
not shown

GOOGLE and APPLE
Many of Apple’s lawsuits are seen as proxy fights 
in its battle with Google, which created Android, 
now the dominant smartphone operating system. 
Apple has not sued Google directly, though it has 
sued its partners, including HTC and Samsung, 
and has countersued Motorola Mobility, now a 
division of Google.

Mobile phone lawsuits filed since 2006
Each arrow represents a lawsuit involving a 
mobile patent. In some cases, when 
multiple firms are plaintiffs or defendants, a 
single suit is represented with multiple 
arrows. The circles are sized according to 
the total for each company.

Source: LexMachina THE NEW YORK TIMES

When possible, subsidiaries were counted as the parent company. In some instances, suits and countersuits have the
same case number and so may be counted as only one case. These are the top 10 litigants as of the end of 2011.

Apple has been involved in 142 smartphone patent lawsuits — and 
in six instances, suits with multiple plaintiffs — since 2006. A 
majority of patent suits within the smartphone industry are filed by 
so-called trolls, companies that exist solely to sue. But tech giants 
have also traded lawsuits among themselves.

Fighters in a Patent War

Most of Technology Patents’ operations seem 
devoted to suing 87 companies, including most 
major telecommunications firms, for violating 
patents regarding sending information over a 
digital network.

“There’s a real chaos. The standards for granting patents
are too loose.”

RICHARD A. POSNER, federal appellate judge
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Apple, they’ve chosen to sue us.” Sam-
sung, Motorola, Nokia and HTC have
sued Apple, claiming it violated stand-
ards-essential patents.

Another sign of fatigue is the fre-
quency with which executives and law-
yers from Apple and Google speak to
one another about patent disputes. Ear-
lier this year, Google proposed a cease-
fire, according to people familiar with
the conversations. And when Google
withdrew its Motorola suit last week, it
was widely seen as a peace gesture. 

But Apple has been hard to pin down,
said one person from Google who was
not authorized to speak publicly. “Some-
times they’re asking for money. Then
they say we have to promise to not copy
aspects of the iPhone. And whenever
we get close to an agreement, it all
changes again. 

“Our feeling is they don’t really want
this to end. As long as everyone is dis-
tracted by these trials, the iPhone con-
tinues to sell.”

Apple declined to comment on the ne-
gotiations. 

The Patent Bureaucracy
The application by Apple that eventu-

ally became patent 8,086,604 first
crossed desks at the Patent and Trade-
mark Office on a winter day in 2004. 

In the next two years, a small cast of
officials spent about 23 hours — the
time generally allotted for reviewing a
new application — examining the three
dozen pages before recommending re-
jection. The application, for a voice- and
text-based search engine, was “an obvi-
ous variation” on existing ideas, a pat-
ent examiner named Raheem Hoffler
wrote. Over the next five years, Apple
modified and resubmitted the applica-
tion eight times — and each time it was
rejected by the patent office. 

Until last year. 
On its 10th attempt, Apple got patent

8,086,604 approved. Today, though the
patent was not among those Vlingo and
Nuance fought over, it is known as the
Siri patent because it is widely viewed
as one of the linchpins of Apple’s strat-
egy to protect its smartphone technolo-
gies. 

In February, the company deployed
this new patent in a continuing lawsuit
against Samsung that could radically
reorder the $200 billion smartphone
business by giving Apple effective own-
ership of now-commonplace technolo-
gies, software experts say.

Patent 8,086,604’s path to approval
“shows there’s a lot wrong with the pro-
cess,” said Arti K. Rai, an intellectual
property expert at Duke University
School of Law who reviewed the patent
application for The Times. That patent,
like numerous others, is an example of
how companies can file an application
again and again until they win approval,
Ms. Rai said. 

When Apple submitted the first appli-
cation for 8,086,604, the iPhone and Siri
did not exist. The application was aspi-
rational: it described a theoretical “uni-
versal interface” that would allow peo-
ple to search across various mediums,
like the Internet, corporate databases
and computer hard drives, without hav-
ing to use multiple search engines. It
outlined how such software might func-
tion, but it did not offer specifics about
how to build it. It suggested that some
people might speak a search phrase
rather than use a keyboard. 

The ideas contained in the application
would blossom at Apple, Google, Micro-
soft, Nuance, Vlingo and dozens of oth-
er companies. All the while, the applica-
tion traveled quietly through the patent
office, where officials rejected it twice in
2007, three times in 2008, once in 2009,
twice in 2010 and once in 2011.

The patent office has a reputation for
being overworked, understaffed and
plagued by employee turnover, and em-
ployees concede that some of their work
is subjective. 

“When I get an application, I basical-
ly have two days to research and write a
10- to 20-page term paper on why I think
it should be approved or rejected,” said
Robert Budens, a 22-year patent exam-
iner and president of the examiners’ la-
bor union. “I’m not going to pretend like
we get it right every time.”

To receive a patent, an invention
must be novel (substantially different
from what exists), not obvious (one
can’t patent a new toaster simply by ex-
panding it to handle five slices of
bread), and useful (someone can’t pat-
ent an invisibility machine if invisibility
is impossible). 

“If you give the same application to 10
different examiners, you’ll get 10 differ-
ent results,” said Raymond Persino, a
patent lawyer who worked as an exam-
iner from 1998 to 2005. 

After patent 8,086,604 was first re-
jected in 2007, Apple’s lawyers made
small adjustments to the application,
changing the word “documents” to
“items of information” and inserting the
phrase “heuristic modules” to refer to
bits of software code. A few years later,
the inclusion of the word “predeter-
mined” further narrowed Apple’s ap-
proach. 

These changes had little substantial
impact, said experts who reviewed the
application for The Times. But the pat-
ent office slowly began to come around
to Apple’s point of view.

Though submitting an application re-
peatedly can incur large legal fees, it is
often effective. About 70 percent of pat-
ent applications are eventually ap-
proved after an applicant has altered
claims, tinkered with language or worn
down the patent examiners. 

One consequence is that patents are
sometimes granted for ideas that al-
ready exist. 

In 1999, for instance, two men re-
ceived a patent for a crustless, sealed
peanut butter and jelly sandwich. (The
J. M. Smucker company acquired the
patent and used it to sue other food
makers. In 2007, after press scrutiny,
federal officials canceled the patent.) 

A year earlier, the patent office had

awarded an Illinois company effective
ownership of many of the basic systems
that power the Internet. That firm sued
a number of tech giants, persuading
many to sign multimillion-dollar settle-
ments, until a jury declared some of the
patents invalid last year.

For Apple’s 8,086,604, the examiners
finally relented last December and is-
sued a patent. 

“Apple got another warhead in its ar-
senal, but there’s no big invention here,”
said David J. Pratt, president of
M-CAM, the patent analysis firm, who
analyzed the application for The Times.

The patent office declined to discuss
8,086,604. Officials pointed out that the
agency’s 7,650 examiners received
more than half a million applications
last year, and the numbers have kept
climbing. 

By all accounts, there have been im-
provements in the patent office since
David J. Kappos took over as director in
2009. In an interview, Mr. Kappos said
the lengthy back-and-forth between ex-
aminers and Apple was evidence that
the system worked. 

“It’s called the patent office,” he said,
noting that issuing patents is the agen-
cy’s job. In a statement, the agency said
it had spent the last three years
strengthening policies to improve pat-
ent quality. Besides, Mr. Kappos said,
“we realize that only a handful of these
patents will be really important.”

However, patent 8,086,604 has proved
very important. In February, Apple
sued Samsung in a California court, ar-
guing that 17 of Samsung’s smart-
phones and tablets violated 8,086,604. In
June, a judge banned sales of Sam-
sung’s Galaxy Nexus phone, validating
8,086,604 and ruling that the phone in-

fringed on Apple’s patent because it fea-
tured a “Google quick search box” that
allowed users to enter one search term,
either typed or spoken, that returned
results simultaneously from the Inter-
net, contacts stored on the phone and
recently visited Web sites. (The ban has
been stayed while under appeal.) 

Searching for Fixes
Some experts worry that Apple’s

broad patents may give the company
control of technologies that, over the
last seven years, have been independ-
ently developed at dozens of companies
and have become central to many de-
vices. 

“Apple could get a chokehold on the
smartphone industry,” said Tim O’Reil-
ly, a publisher of computer guides and a
software patent critic. “A patent is a
government-sanctioned monopoly, and
we should be very cautious about hand-
ing those out.”

Others say the system works fine.
“Intellectual property is property,

just like a house, and its owners deserve
protection,” said Jay P. Kesan, a law
professor at the University of Illinois.
“We have rules in place, and they’re
getting better. 

“And if someone gets a bad patent, so
what?” he said. “You can request a re-
examination. You can go to court to in-
validate the patent. Even rules that
need improvements are better than no
rules at all.”

Five years ago, Congress was debat-
ing how to fix the patent system when
an inventor named Stephen G. Perlman
went to Capitol Hill. 

Mr. Perlman worked at Apple in the
1980s. Today, he runs a start-up incuba-
tor called Rearden in San Francisco. He

holds 100 patents — including for the
software behind the reverse aging in
the film “The Curious Case of Benjamin
Button” — and has about 100 more ap-
plications pending. 

Patents are crucial to his business,
Mr. Perlman said, particularly in raising
money from venture capitalists and de-
terring large companies from copying
his innovations. “When we file a patent
application, it’s a big deal,” he said.

When Mr. Perlman went to Congress,
he brought ideas to protect small in-
ventors. He wasn’t alone in suggesting
solutions. Thousands of companies,
from start-ups like Vlingo to large tech-
nology firms, have argued that a well-
functioning patent system is essential
to their success. The problems with the
current system are so pervasive, they
say, that the courts, lawmakers and Sil-
icon Valley must find their own fixes.

One option is judicial activism. This
year, Judge Posner, in an Illinois federal
court, tossed out patent arguments
made by both Apple and Motorola Mo-
bility in a 38-page opinion that dis-
missed a lawsuit between the two com-
panies. Cleaning up the patent mess,
Judge Posner said in an interview,
might also require reducing the dura-
tion of patents on digital technologies,
which can be as long as 20 years. “That
would make a big difference,” he said.
“After five years, these patents are
mainly traps for the unwary.”

Ideas have also come from policy ex-
perts and Silicon Valley. The Federal
Reserve Bank of St. Louis recently pub-
lished a working paper calling for the
abolition of patents, saying they do
more harm than good. 

Another idea is to create different
classes of patents, so that some kinds of
inventions, like pharmaceuticals, would
receive 20 years of ironclad protection,
while others, like software, would re-
ceive shorter and more flexible terms. 

A third suggestion was made by the
Internet company Twitter, which re-
leased an “Innovator’s Patent Agree-
ment” this year intended to give soft-
ware engineers some control over how
their creations are used. Under the
terms of the agreement, companies
pledge that patents will be used only for
defensive purposes.

“We’re just trying to do something
modest,” said Benjamin Lee, Twitter’s
legal counsel. 

Similarly, law school faculty at the
University of California, Berkeley, have
proposed a “Defensive Patent License”
in which companies would contribute
patents to a common pool that shielded
participants from litigious aggressors.
Companies would be allowed to partici-
pate as long as they did not become
first-strike plaintiffs. The benefit is that
“you don’t have to worry about your
patent being weaponized” and used to
attack competitors, said Jason M.

Schultz, an assistant professor who
helped design the license.

But to really make a difference, such
ideas require the participation of large
technology companies, and the incen-
tives to cooperate are small. So some
frustrated engineers have become out-
spoken advocates for reform. 

Mr. Perlman, the independent inven-
tor, for instance, was hopeful his voice
would be heard on Capitol Hill. But
alongside Mr. Perlman were hundreds
of lobbyists from high-tech corporations
and the pharmaceutical industry, which
often push conflicting proposals. Big
technology companies, in general, want
to limit the financial damages juries can
award for minor patent violations, while
drug makers want to make sure they
can sue for billions of dollars if a single
patent is violated. 

These and dozens of other narrow
battles have paralyzed Congress’s abil-
ity to make real changes, lawmakers
and lobbyists say. The last attempt, the
America Invents Act, which was passed
last year, achieved mostly administra-
tive fixes, like making it easier for out-
siders to challenge a patent’s validity. 

The new law did make one funda-
mental change. Since the patent system
was overseen by Thomas Jefferson, the
United States has awarded ownership
of an innovation to whoever created the
first prototype, a policy known as “first
to invent.” Under the America Invents
Act, ownership will be awarded to who-
ever submits the first application, or
“first to file.” 

The shift, inventors like Mr. Perlman
say, makes life harder for small entre-
preneurs. Large companies with battal-
ions of lawyers can file thousands of
pre-emptive patent applications in
emerging industries. Start-ups, lacking
similar resources, will find themselves
easy prey once their products show
promise.

That is the concern of people like Mr.
Phillips, the voice recognition specialist
and one-time Siri partner who founded
Vlingo. “Start-ups are where progress
occurs,” he said in an interview. “If you
spend all your time in court, you can’t
create much technology.” 

In June, Mr. Phillips started work at
his new employer, and former court-
room adversary, Nuance. Theoretically,
his job was to help manage the compa-
nies’ integration and find new techno-
logical frontiers to explore. With a back-
ground at M.I.T. and Carnegie Mellon,
he is widely acknowledged as one of the
most innovative thinkers in computer
speech.

But he spent much of the summer on
vacation, recuperating from the last six
bruising years. And in September, he
quit. He plans to leave voice recognition
altogether, he has told friends, and find
an industry with less treacherous pat-
ent terrain.
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HTC and APPLE
Apple filed suit against phone maker HTC in 
2010 in a move widely seen as directed at 
Google, which had partnered with HTC. At the 
time, Apple’s chief executive, Steven P. Jobs, 
said in a statement: “We can sit by and watch 
competitors steal our patented inventions, or 
we can do something about it. We’ve decided 
to do something about it.”

SAMSUNG and APPLE
Apple and Samsung are 
suing each other around the 
world. In August, a California 
jury awarded Apple $1 
billion. The same day, in 
South Korea, a court 
delivered a mixed verdict 
that, in part, ruled in 
Samsung's favor. A week 
later, in Japan, Samsung 
was the winner. 

NOKIA and APPLE
In 2009, Nokia sued Apple for patent 
infringements and Apple countersued. 
In 2011 the companies settled some 
cases, with Apple reportedly agreeing 
to make a one-time payment of $600 
million and future royalties to Nokia.

Google bought Motorola 
Mobility in 2011 for 

$12.5 billion, largely for 
its patent portfolio.
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GOOGLE and APPLE
Many of Apple’s lawsuits are seen as proxy fights 
in its battle with Google, which created Android, 
now the dominant smartphone operating system. 
Apple has not sued Google directly, though it has 
sued its partners, including HTC and Samsung, 
and has countersued Motorola Mobility, now a 
division of Google.

Mobile phone lawsuits filed since 2006
Each arrow represents a lawsuit involving a 
mobile patent. In some cases, when 
multiple firms are plaintiffs or defendants, a 
single suit is represented with multiple 
arrows. The circles are sized according to 
the total for each company.

Source: LexMachina THE NEW YORK TIMES

When possible, subsidiaries were counted as the parent company. In some instances, suits and countersuits have the
same case number and so may be counted as only one case. These are the top 10 litigants as of the end of 2011.

Apple has been involved in 142 smartphone patent lawsuits — and 
in six instances, suits with multiple plaintiffs — since 2006. A 
majority of patent suits within the smartphone industry are filed by 
so-called trolls, companies that exist solely to sue. But tech giants 
have also traded lawsuits among themselves.

Fighters in a Patent War

Most of Technology Patents’ operations seem 
devoted to suing 87 companies, including most 
major telecommunications firms, for violating 
patents regarding sending information over a 
digital network.

“There’s a real chaos. The standards for granting patents
are too loose.”

RICHARD A. POSNER, federal appellate judge
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they’re getting better.
“And if someone gets a bad patent, so 

what?” he said. “You can request a re-exam-
ination. You can go to court to invalidate the 
patent. Even rules that need improvements 
are better than no rules at all.”

Five years ago, Congress was debating 
how to fix the patent system when an inven-
tor named Stephen G. Perlman went to Capitol 
Hill.

Mr. Perlman worked at Apple in the 1980s. 
Today, he runs a start-up incubator called 
Rearden in San Francisco. He holds 100 pat-
ents — including for the software behind the 
reverse aging in the film “The Curious Case of 
Benjamin Button” — and has about 100 more 
applications pending.

Patents are crucial to his business, Mr. Perl-
man said, particularly in raising money from 
venture capitalists and deterring large compa-
nies from copying his innovations. “When we 
file a patent application, it’s a big deal,” he said.

When Mr. Perlman went to Congress, he 
brought ideas to protect small inventors. He 
wasn’t alone in suggesting solutions. Thou-
sands of companies, from start-ups like Vlingo 
to large technology firms, have argued that a 
well-functioning patent system is essential to 
their success. The problems with the current 
system are so pervasive, they say, that the 
courts, lawmakers and Silicon Valley must find 
their own fixes.

One option is judicial activism. This year, 
Judge Posner, in an Illinois federal court, tossed 
out patent arguments made by both Apple and 
Motorola Mobility in a 38-page opinion that dis-
missed a lawsuit between the two companies. 
Cleaning up the patent mess, Judge Posner 
said in an interview, might also require reduc-
ing the duration of patents on digital technolo-
gies, which can be as long as 20 years. “That 
would make a big difference,” he said. “After 
five years, these patents are mainly traps for 
the unwary.”

Ideas have also come from policy experts 
and Silicon Valley. The Federal Reserve Bank 
of St. Louis recently published a working paper 
calling for the abolition of patents, saying they 
do more harm than good.

Another idea is to create different classes 
of patents, so that some kinds of inventions, 
like pharmaceuticals, would receive 20 years of 

ironclad protection, while others, like software, 
would receive shorter and more flexible terms.

A third suggestion was made by the Inter-
net company Twitter, which released an “Inno-
vator’s Patent Agreement” this year intended 
to give software engineers some control over 
how their creations are used. Under the terms 
of the agreement, companies pledge that pat-
ents will be used only for defensive purposes.

“We’re just trying to do something mod-
est,” said Benjamin Lee, Twitter’s legal coun-
sel.

Similarly, law school faculty at the Uni-
versity of California, Berkeley, have proposed 
a “Defensive Patent License” in which com-
panies would contribute patents to a common 
pool that shielded participants from litigious 
aggressors. Companies would be allowed to 
participate as long as they did not become 
first-strike plaintiffs. The benefit is that “you 
don’t have to worry about your patent being 
weaponized” and used to attack competitors, 
said Jason M. Schultz, an assistant professor 
who helped design the license.

But to really make a difference, such ideas 
require the participation of large technology 
companies, and the incentives to cooperate are 
small. So some frustrated engineers have be-
come outspoken advocates for reform.

Mr. Perlman, the independent inventor, for 
instance, was hopeful his voice would be heard 
on Capitol Hill. But alongside Mr. Perlman were 
hundreds of lobbyists from high-tech corpora-
tions and the pharmaceutical industry, which 
often push conflicting proposals. Big technol-
ogy companies, in general, want to limit the 
financial damages juries can award for minor 
patent violations, while drug makers want to 
make sure they can sue for billions of dollars if 
a single patent is violated.

These and dozens of other narrow battles 
have paralyzed Congress’s ability to make real 
changes, lawmakers and lobbyists say. The 
last attempt, the America Invents Act, which 
was passed last year, achieved mostly admin-
istrative fixes, like making it easier for outsid-
ers to challenge a patent’s validity.

The new law did make one fundamental 
change. Since the patent system was overseen 
by Thomas Jefferson, the United States has 
awarded ownership of an innovation to whoev-
er created the first prototype, a policy known 



as “first to invent.” Under the America Invents 
Act, ownership will be awarded to whoever 
submits the first application, or “first to file.”

The shift, inventors like Mr. Perlman say, 
makes life harder for small entrepreneurs. 
Large companies with battalions of lawyers 
can file thousands of pre-emptive patent ap-
plications in emerging industries. Start-ups, 
lacking similar resources, will find themselves 
easy prey once their products show promise.

That is the concern of people like Mr. Phil-
lips, the voice recognition specialist and one-
time Siri partner who founded Vlingo. “Start-
ups are where progress occurs,” he said in an 
interview. “If you spend all your time in court, 

you can’t create much technology.”
In June, Mr. Phillips started work at his 

new employer, and former courtroom adver-
sary, Nuance. Theoretically, his job was to help 
manage the companies’ integration and find 
new technological frontiers to explore. With a 
background at M.I.T. and Carnegie Mellon, he 
is widely acknowledged as one of the most in-
novative thinkers in computer speech.

But he spent much of the summer on va-
cation, recuperating from the last six bruising 
years. And in September, he quit. He plans to 
leave voice recognition altogether, he has told 
friends, and find an industry with less treach-
erous patent terrain.� n




