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Commentary

When I read about Herlinda Garcia’s case last week, my first feelings were sadness and disgust. Then 
I thought of Greg Abbott, the Texas attorney general, recently announced gubernatorial candidate, and 
victim of a tragic tree-falling accident in Houston that left him paralyzed in 1984.

As a former plaintiff who sued the homeowner whose tree fell on him, along with the tree service 
company, and won a settlement of more than $10 million, I wondered what he’d think about what hap-
pened to Garcia.

The Victoria woman found herself living a nightmare in 2009 after she was diagnosed with Stage IV 
terminal breast cancer, based on what her doctor believed were enlarged lymph nodes. She quit her 
clerical job in a doctor’s office and underwent seven months of intensive chemotherapy. When she was 
told she had only months to live, she began planning her funeral, giving away precious belongings and 
arranging for hospice care. She started taking anxiety medications to deal with the stress of it all.

Then, one day in a Victoria emergency room, a doctor who examined her medical records suspected 
she’d been mis diagnosed. Another doctor at the University of Texas M.D. Anderson Cancer Center per-
formed a biopsy, which the initial oncologist, Ahmad I. Qadri, had not done, and found no cancer.

Garcia hadn’t needed hospice, and she hadn’t even needed the chemotherapy, although it would have 
been an option since she’d had a previous cancerous tumor removed.

Garcia sued Dr. Qadri, who has since died, for medical malpractice, and a jury awarded her $367,500 
in damages.

‘Tort reform’
But a state law championed in 2003 by Abbott and other Republican leaders under the banner of 

“tort reform” and ending “frivolous lawsuits” caps the amount Garcia can receive for “non-economic” 
damages such as pain, suffering and mental anguish at $250,000.

State District Judge Skipper Koetter told me Tuesday when he receives the final judgment from at-
torneys he’ll comply with the law and reduce Garcia’s award.

“I think it was fair that she got some money. I think it was fair that it was capped,” the judge told me, 
but he also noted that he doesn’t make the laws in this state.

Neither does Abbott. But as governor, he would have a great deal of influence over those who do 
make the laws.

When I called him for a comment, Abbot said his stance on tort reform was informed by his time as 
a judge in Harris County: “I presided over cases where there were legitimate victims who deserved to 
be compensated for their injuries. I also presided over a lot of cases where the lawsuits were absolutely 
frivolous.”

An ‘access’ crisis?
He described how medical providers were hurt, dragged through depositions and trials and - even if 

they won - found themselves out hundreds of thousands of dollars in attorney fees.
He explained that his own personal injury case was very different from medical malpractice claims, 

and a jogger out today in Houston who is hit by a tree could access the same remedies. “So, that hasn’t 
changed,” he said. “The reason is that there is not a crisis in Texas about access to tree care, like there is 
access to health care.”

He and others argue that medical malpractice awards had to be limited because the lawsuits were 
forcing Texas doctors to flee the state, thereby creating a doctor shortage and an “access” crisis.

Studies have since found no evidence of that.

No ‘lawsuit crisis’
“There never was a lawsuit crisis in Texas, and lawsuits never drove doctors from the state. Nor 
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did tort reform cause doctors to move to Texas in greater numbers,” 
Charles Silver, a University of Texas law professor, told me when I 
asked about his study of the issue. “Even tort reformer advocates now 
admit that access to health care, measured in doctors per capita, has 
not improved since 2003.”

Abbott is skeptical: “I look with a jaundiced eye at any study anyone 
would bring up. What I know is what I have heard first-hand. I’ve had 
countless doctors tell me ‘we’re getting out of the practice of medicine 
because of medical malpractice.’”

“So,” I said, returning to Garcia’s case, “if you were this woman, would you feel like justice had been 
served?”

“Well, having been a victim myself, on the one hand, you never feel that justice is served because you 
have to live with it the rest of your life, but also as a victim, I realize that victimology or being a victim 
doesn’t get you anywhere in life. You just gotta move on.”

“But,” I asked, “what if they had told you that - after your accident, after you were paralyzed? ‘You’ve 
just got to move on. And this is all you’re going to get. Your award is limited.’”

“That’s the reality that I face,” he said. “I’m never walking again, Lisa.”
“But what if they had limited your award and said ‘move on?’”
This was the only part in the interview when Abbott stumbled.
“Uh, I mean …” he said. “I wasn’t given a limitless award. I was given what the insurance policies 

had. That was the way it worked for me.”
Yes, that was the way it worked out for you, General Abbott. You received a multimillion-dollar set-

tlement that helped you support your family while you got your life back on track. You received what 
seems fair compensation for the harm you suffered.

The question is why Herlinda Garcia isn’t entitled to the same.

lisa.falkenberg@chron.com
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Falkenberg: Garcia’s
award was for $367,500

Herlinda
Garcia’s
malpractice
award will
be chopped
because of
tort reform.
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take additional courses in
specialized areas and earn
an “endorsement.”

One big decision before
the State Board of Educa-
tion involves determining
which classes should be
considered advanced.
The law says students
on all the plans need at
least one advanced course
each in English, math
and science, but it does
not specify which classes
count.

Chambers, a strong
supporter of the new law,
said he hopes the board
approves a range of cours-
es such as “principles of
engineering” and “hu-
man body systems” for
math or science credits.
Those classes previously
counted as electives, not
as core academic credits.

Some ‘tweaking’ likely
Barbara Cargill, a sci-

ence teacher from The
Woodlands who chairs
the State Board of Educa-
tion, said she plans to
take testimony in coming
months for suggestions on
the appropriate courses

for the diploma plans.
“The word ‘advanced’

— I want it to have mean-
ing,” Cargill said.

She said the board may
“tweak” some existing
courses to make sure they
are challenging enough.

The board also must
decide whether to con-
tinue to require students
to take a speech class,
although it isn’t in the law.
Cargill said she’s lean-
ing toward voting for the
addition.

State Rep. Jimmie Don
Aycock, R-Killeen, who
authored the education
bill, urged the state board
last week to give school
districts flexibility and to
ensure that class offer-
ings meet the needs of
the large percentage of
students who don’t plan
to go to college.

The law says that stu-
dents graduating in 2014
should be able to switch
to the foundation plan, so
the state boardmust make
decisions quickly.

Chambers said he pre-
dicts few seniors this year
will change to the foun-
dation program because
the state already has a

similar option called the
minimum plan. The new
plan also is tougher, in a
sense, because it requires
two years of a foreign
language or computer
programming.

The availability of all
the endorsement options
for students will take time
as districts work to add
new courses and perhaps
new teachers. The law
says districts must offer
at least one of the en-
dorsements. The options
are science, technology,
engineering andmath;
business and industry;
public services such as
education and hospitality;
arts and humanities; and
multidisciplinary studies.

Required tests reduced
In addition to chang-

ing graduation standards,
lawmakers also reduced
the number of tests that
high school students must
pass to graduate from 15
exams to five.

The reduction was wel-
comed bymany parents
and school leaders, but
Houston Independent
School District Superin-
tendent Terry Grier said

more exam results were
helpful in monitoring stu-
dent progress and teacher
effectiveness.

Teacher evaluations
HISD used the test re-

sults to award bonuses to
teachers and to formally

evaluate them. Now, at the
high school level, the re-
sults only will be available
for teachers in the man-
datory testing subjects:
Algebra I, biology, U.S.
history, and freshmen and
sophomore English.

The law allows districts

the option of giving exams
in Algebra II and junior-
year English, but spe-
cifically says the scores
cannot be used to evaluate
teachers.

ericka.mellon@chron.com
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Law doesn’t say which classes will be considered advanced
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The proposed ordi-
nance would empower a
wage theft coordinator
to maintain the database
of offending firms and
update the watch list of
accused companies, inves-
tigate complaints involv-
ing city contracts, counsel
workers who file com-
plaints against Houston
companies not working
for the city, andmonitor
City Council agendas to
see if a company up for
a contract appears in the
database or watch list.

A firm found guilty
of wage theft in an
administrative or legal
proceeding would be
ineligible to work for the

city and would be unable
to receive or renew city
permits or licenses. A
city department director
wanting to grant work to
a firm on the watch list
would need to review the
situation before forward-
ing the request to the
council.

Firms would be re-
moved from the watch
list if a complaint is ruled
unfounded; companies
in the database could be
removed if a conviction is
overturned on appeal.

“The city needs some
involvement in address-
ing this problem and, to
be candid, I tried to take
the envelope as far as I
could with this ordinance
without getting us into

the business of creating a
separate agency where we
were investigating com-
plaints all over the place,”
Feldman said.

Of the council mem-
bers present at the public
safety committee meet-
ing, most welcomed the
proposal. Councilman
Jack Christie said, “It’s
obvious something has to
be done.”

Councilman James
Rodriguez added, “Any-
body that is going to cheat
workers should not be
allowed to do business or
have city contracts.”

Jeff Nielsen, of the
Houston Contractors
Association, said much
of the effectiveness of the
proposal likely would

rest with the coordinator
position. Nielsen said he
is concerned about fraud
— the possibility of labor-
ers walking off the job
and claiming they were
unjustly stiffed— but
said those qualms likely
will not lead him to seek
changes to the proposal.

Fast-food worker Olga
Castro said she works 65
to 75 hours a week with-
out overtime pay.

“I’m not here because
of the wages my employer
owes me,” she said. “I’m
here because of the impu-
nity and lack of conse-
quences for employers
like this. Many employers
are committing violations
of the lawwithout receiv-
ing any penalties.”

StanMarek, of the
Marek Brothers Co. Inc.,
and a Greater Hous-
ton Partnership board
member, said most Texas
construction workers
are paid in cash and get
no worker’s compensa-
tion. He said the proposal
should ask more of con-
tractors.

“This is happening
in my industry, and I’m
ashamed of it,” Marek
said. “Many of our work-
ers are not going to come
in and say, ‘I’m being
taken advantage of.’ Why?
Because, No. 1, they want
their job, andmaybe they
do have a status problem.
This is a huge problem for
the city, for the state, and
if we don’t do something

about it, we won’t have a
sustainable labor force for
the future.”

Feldman agreed
many wage theft victims
do not come forward
because they have status
problems, adding, “that
doesn’t mean that they’re
any less entitled to be paid
for their work.”

Richard Shaw, of the
Harris County AFL-CIO,
said the number of wage
violations in the Houston
area tops 100 a day.

“Just the deterrent
alone will stop a lot of
this, once they realize
someone will hold them
accountable,” Shaw said.

City may set up database on offending companies
City from page B1

mike.morris@chron.com
Twitter: @mmorris011

COMMUTING

Life in
the bike
lane
Bicyclists leave
their traffic worries
behind Tuesday near
the University of
Houston-Downtown
while traveling on a
stretch of the city’s
300miles of intercon-
nected bikeways.

Cody Duty / Houston Chronicle
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