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 WASHINGTON — The White House has 
been withholding for five years more than 9,000 
top-secret documents sought by the Senate Se-
lect Committee on Intelligence for its investiga-
tion into the now-defunct CIA detention and 
interrogation program, even though President 
Barack Obama hasn’t exercised a claim of exec-
utive privilege.

In contrast to public assertions that it sup-
ports the committee’s work, the White House 
has ignored or rejected offers in multiple meet-
ings and in letters to find ways for the commit-
tee to review the records, a McClatchy investi-
gation has found.

The significance of the materials couldn’t be 
learned. But the administration’s refusal to turn 
them over or to agree to any compromise raises 
questions about what they would reveal about 

the CIA’s use of waterboarding and other harsh 
interrogation techniques on suspected terror-
ists in secret overseas prisons.

The dispute indicates that the White House 
is more involved than it has acknowledged in 
the unprecedented power struggle between the 
committee and the CIA, which has triggered 
charges that the agency searched the panel’s 
computers without authorization and has led 
to requests to the Justice Department for crim-
inal investigations of CIA personnel and Senate 
aides.

“These documents certainly raise the spec-
ter that the White House has been involved in 
stonewalling the investigation,” said Elizabeth 
Goitein, the co-director of the Brennan Center 
for Justice’s Liberty and National Security Pro-
gram at the New York University Law School.
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The committee and the CIA declined to com-
ment.

In a statement to McClatchy, the White House 
confirmed that “a small percentage” of the 6.2 
million pages of documents provided to the com-
mittee were “set aside because they raise executive 
branch confidentiality interests.”

The White House also said that it had worked 
closely with the committee “to ensure access to 
the information necessary to review the CIA’s for-
mer program.”

Speaking to reporters earlier during a White 
House event, Obama said that the administration 
has worked with the committee to ensure that its 
study is “well informed” and that he was commit-
ted to seeing the report declassified once a final 
version is completed. He said it wouldn’t be prop-
er for him to comment directly on the battle be-
tween the CIA and the committee, except to say 
that CIA Director John Brennan had referred the 
issues to the “appropriate authorities and they are 
looking into it.”

The Democrat-controlled committee has 
largely kept silent about the tussle with the White 
House, even as some members have decried what 
they contend has been the CIA’s refusal to surren-
der key materials on the agency’s use under the 
Bush administration of interrogation methods de-
nounced by the panel chairwoman as “un- Ameri-
can” and “brutal.”

The chairwoman, Sen. Dianne Feinstein of 
California, made no mention of the White House 
documents during a blistering floor speech Tues-
day in which she charged that the CIA may have 
undermined the Constitution and violated the law 
by searching computers used by her staff to com-
pile the study. Brennan has denied her allegations 
and the White House has expressed continued 
confidence in his leadership of the CIA.

In question are some 9,400 documents that 
came to the committee’s attention in 2009, Mc-
Clatchy has learned. It’s unclear whether the CIA 
first gave the committee staff access to the materi-

als before the White House withheld them.
Obama, however, still hasn’t formally decreed 

that the documents are protected by executive 
privilege, McClatchy learned. Although the doc-
trine isn’t mentioned explicitly in the Constitu-
tion, the Supreme Court in 1974 recognized a 
limited power by the White House to withhold 
certain communications between high officials 
and close aides who advise and assist them.

The withholding of the documents “may not 
be a smoking gun” proving White House obstruc-
tionism, said Goitein, a former Senate Judiciary 
Committee legal adviser.

Among the other explanations: The White 
House might have determined that the docu-
ments are not relevant to the inquiry or that they 
are indeed covered by executive privilege but that 
the president has not yet been forced to assert the 
claim, she said.

“The most nefarious explanation is that they 
are not privileged and the White House simply 
doesn’t want to hand them over,” Goitein said. 
“Executive privilege is generally asserted after ne-
gotiations and brinksmanship behind the scenes. 
People put on paper what they want to be formal-
ized, and these negotiations by their very nature 
are very informal.”

The committee, the CIA and the White House 
have held periodic talks on the materials since 
2009. Their apparent failure to resolve the stand-
off prompted Feinstein to write several letters 
last year to Obama’s chief legal adviser, Kathryn 
Ruemmler, seeking a resolution, McClatchy has 
learned.

A White House official, who declined to be 
further identified as a matter of administration 
policy, said that Ruemmler responded to Fein-
stein’s letters, although information obtained by 
McClatchy indicated that she hadn’t.

It was not known if the materials came up 
during a visit that Ruemmler and White House 
Chief of Staff Denis McDonough paid to Feinstein 
and the committee’s vice chairman, Sen. Saxby 
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Chambliss, R-Ga., on Tuesday after Feinstein de-
livered her speech.

To date, the most explicit public reference to 
documents being withheld by the White House 
appears to have been made last August by Sen. 
Mark Udall, D-Colo., an Intelligence Committee 
member who has led calls for a full disclosure of 
the CIA interrogation program.

 In written questions that he submitted for 
the confirmation process of former CIA General 
Counsel Stephen W. Preston to be the Pentagon’s 
top lawyer, Udall asked Preston what role he’d 
played in an agency decision to withdraw docu-
ments that initially had been provided to the com-
mittee staff.

“During the CIA’s document production of 
more than six million pages of records, the CIA 
removed several thousand CIA documents that 
the CIA believed could be subject to executive 
privilege claims by the president,” Udall wrote. 
“While the documents represent an admittedly 
small percentage of the total number of records 
produced, the documents — deemed responsive 
— have nonetheless not been provided to the 
committee.”

Preston responded that “a small percentage of 
the total number of documents was set aside for 
further review. The agency (CIA) has deferred to 
the White House and has not been substantially 
involved in subsequent discussions about the dis-
position of those documents.”

In a related episode in 2010 as described by 
Feinstein in her speech on Tuesday, the commit-
tee staff discovered that it was no longer able to 
access hundreds of documents that it previously 
had been able to read.

“This was done without the knowledge or ap-
proval of committee members or staff and in vio-
lation of our written agreements,” she said.

CIA personnel initially accused computer tech-
nicians of removing the documents and then as-
serted that they were pulled on the White House’s 
orders, Feinstein said. The White House denied 

issuing such orders, she said, and “the matter was 
resolved” with renewed administration and CIA 
pledges that there would be no further intrusions 
into the staff ’s database.

Feinstein, however, did not say what happened 
to the documents.

The records being held by the White House are 
separate from materials generated by an internal 
CIA review of some 6.2 million pages of opera-
tional cables, emails and other top-secret doc-
uments made accessible to committee staff in a 
secret CIA electronic reading room in Northern 
Virginia. The committee approved a final draft of 
the $40 million, 6,300-page study in December 
2012.

In his first significant comments on the scandal, 
Chambliss took to the Senate floor late Wednesday 
afternoon to launch an apparent counterattack on 
Feinstein’s speech.

“Although people speak as though we know all 
the pertinent facts surrounding this matter, the 
truth is, we do not,” said Chambliss, who point-
ed out that the committee’s Republican staff didn’t 
participate in investigating the detention and in-
terrogation program.

“We do not have the actual facts concerning the 
CIA’s alleged actions or all of the specific details 
about the actions by the committee staff regard-
ing the draft of what is now referred to as the Pa-
netta internal document,” Chambliss said. “Both 
parties have made allegations against one another, 
and even speculated (on) each other’s actions, but 
there are still a lot of unanswered questions that 
must be addressed.”

“No forensics have been run on the CIA com-
puters . . . at the CIA facility to know what actually 
happened either regarding the alleged CIA search 
or the circumstances under which the committee 
came into possession of the Panetta internal re-
view document.”

Lesley Clark and William Douglas of the Washington 
Bureau contributed.


